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Introduction I SS u es®

Major litigation regarding property rights—and involving billions of dollars—which for several years has been in the oo
federal courts may soon be resolved. By suspending through fiat the right of landlords to evict tenants for non-
payment of the rents to which they were legally entitled, the federal Centers for Disease Control and Prevention

deprived them of their private property (the income stream foregone), without compensation and without due

process. It was, in fact, a “taking.” The United Sates Supreme Court has already determined this act to have been

without legal basis and beyond the agency’s authority. After reviewing the facts and legal issues, this paper



examines the nature and magnitude of the so-far uncompensated losses to property owners. CPAs and other

professionals dealing with real estate and condemnation proceedings should be aware of these issues.

While it might seem that in deciding Alabama Association of Realtors[1] on August 26, 2021 the United States
Supreme Court closed the book on issues relating to federal eviction moratoria, only one chapter was closed. The
question of whether the executive branch (rather than Congress) may impose such measures was answered
decisively. However, the actions that were taken have financial (and possibly constitutional) consequences not yet
resolved. While they were in effect, the moratoria deprived landlords of legally contracted income streams, as a
result of which the values of their properties were diminished. In effect, the federal government confiscated private

property by fiat without due process and without just compensation. This is a taking by inverse condemnation.

Background

During the COVID-19 pandemic, much controversy arose over whether and to what degree the federal government
had the authority to interfere with contracts by suspending renters’ obligations to pay landlords for their housing
services, in effect, to unilaterally and arbitrarily renegotiate their leases. The legality of Congressional actions, such
as the CARES Act, [2] passed in early 2020 was not at issue. However, subsequent, similar policies issued by
federal Executive branch agencies such as the Centers for Disease Control and Prevention (CDC) were not

grounded in legislation.

The economic justification for this policy was that renter-residents who were prohibited from working (“locked
down”) could not be expected to meet their rent obligations out of non-existent income. At the same time,
however, programs such as the Paycheck Protection Program (established by the CARES Act and paid through
employers), Emergency Rental Assistance programs[3] (paid through state, local, territorial and tribal governments)
and Economic Impact Payments[4] (paid to individuals) were intended to supplement renters’ incomes and,

presumably, their capacities to pay.

The legal justification for the moratorium was Section 361 of the Public Health Service Act of 1944(5], which
authorizes such actions as “inspection, fumigation, disinfection, sanitation, pest extermination, and destruction of
animals or articles believed to be sources of infection.” Notably, it does not preclude state, local, territorial or tribal
authorities from imposing their own (possibly more restrictive) requirements. In the end, the United States Supreme
Court struck down the moratorium, finding that the CDC had exceeded its authority under the act. In order to
reduce confusion due to the multiplicity of legal and legislative actors, actions, venues and details involved, Table 1

provides a simplified chronology.

Table 1. Selected Chronology
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Date Action

03/27/20  CARES Act declares moratorium through 07/24/20, for “federally-related properties,” with
30 days grace (08/23/20); it also established the Paycheck Protection Program

09/01/20  POTUS signs executive order authonizing CDC to consider moratorium on all rental
properties

09/04/20  CDC declares nation-wide moratorium, based on 1944 Public Health Act, through
12/31/20

10/29/20  US District Court, Northern District of Georgia (JP Boulee): denies injunction against
moratorium (burden of proof was not met)

12/22/2 US District Court, Western District of Loutsiana (Terry A Doughty): denies injunction
against moratorium (burden of proof was not met)

12/27/20  Congress extends moratorium through 01/31/21 (Consolidated Appropriations Act, 2021);
also included was $25 billion for the Emergency Rental Assistance 1 program.

01/20/21  CDC extends moratorium through 03/31/21

02/25/21  US District Court, Eastern District of Texas (J Campbell Barker): finds moratorium to be
unlawful (exceeding the federal government’s power to regulate interstate commerce) but
does not issue an injunction

03/10/21  US Dastrict Court, Norther Dastrict of Ohio (J Philip Calabrese): finds moratorium
unlawful and mvalid (it exceeds CDC’s statutory authority), but feels injunction to be
UNNECessary

03/11/21  American Rescue Plan Act of 2021 includes $21.55 billion for Emergency Rental
Aggistance 2 program and establishes a program of Economic Impact Payments

03/29/21  CDC extends moratorium through 06/30/21

05/05/21  US District Court, DC (Dabney L Friedrich): vacates moratorium (it exceeds CDC's
statutory authority) but grants stay pending appeal

06/02/2 U 5. Court of Appeals, DC Circuit (?): declines to lift stay (and moratorium) (CDC
“likely™ acted legally)

06/24/21  CDC extends moratorium through 07/31/21

06/29/21  SCOTUS declines to lift moratorium (5/4; no reason given except by Kavanaugh: it's
unlawful but about to expire, Congress should act)

07/27/21  NAA (later Darby), et. al. file suit in Court of Federal Claims for damages due to illegal
taking

08/01/21  Moratorium expires

08/02/21  White House: CDC hasn’t authority to reissue moratorium, Congress should act

08/03/21  CDC reinstates moratorium, for “targeted areas,” through 10/03/21

08/13/21  US District Court, DC (Dabney L Friedrich): given SCOTUS decizsion, CDC unlikely to
win, but Appeals decision “ties hands™

08/20/21  Alabama Association of Realtors, et al. file emergency appeal to SCOTUS

08/20/21  US Court of Appeals, DC Circuit (three-judge panel): declines to Lift stay (no reason given)

08/26/21  SCOTUS lifts stay, strikes down moratorium (6/3; CDC exceeded authority under act)

05/27/22  Court of Federal Claims dismizses NAA/Darby swit for failing to state claim vpon which
relief could be granted

08/07/24  US Court of Appeals for the Federal Circuit (2/1 panel) overturns dismissal of Darby

01/10/25  Government (defendant in Darby) petitions Court of Appeals for Rehearing En Banc

01/27/25  Court of Appeals invites plaintiffs to respond to petition, later extend time until 04/11/25_

POTUS: President of the United States; SCOTUS: Supreme Court of the United States

Federal Protection for Renters

Under authority of Section 361 of the Public Health Service Act, the Centers for Disease Control and Prevention
issued an order prohibiting landlords in the United States from evicting tenants for non-payment of rent, effective
September 4, 2020 through (as extended) June 30, 2021.[6] In order to qualify, tenants had to meet certain
requirements concerning housing and income (all applicable). They were required to declare, under penalty of

perjury, that they:

« had used their best efforts to obtain government assistance for housing,

(i) expected to earn no more than $99,000 ($198,000 jointly) during 2020, or (ii) were not required to report
any income in 2019, or (iii) received an Economic Impact Payment (stimulus check),

* were unable to pay their full rent due to a substantial loss of income or extraordinary out-of-pocket medical
expenses,

+ were making their best efforts to make timely partial payments of rent, and

if evicted, would likely become homeless or have to move into a shared living setting.

The CDC’s moratorium was, in some respects, more far-reaching than the original CARES version:[7] It:

« applied to all residential properties nationwide, and not just to those participating in federal financing
programs,

¢ included criminal penalties for violators, and

« allowed landlords to charge “fees, penalties and interest” for non-payment (but, of course, did not allow

them to enforce collection through eviction).

In late December, 2020, the Consolidated Appropriations Act in effect ratified the moratorium by extending it

through the following month.[8]

Federal Protection for Landlords



The Federal Housing Finance Agency (FHFA) provided partial relief for landlords in the form of forbearance to
owners of multifamily properties financed with Fannie Mae- or Freddie Mac-backed mortgages through (as
extended) September 30, 2021. While the property was in forbearance, owners were required to inform tenants in
writing about protections available to them during both the forbearance and repayment periods and to agree not
to evict tenants solely for non-payment of rent. During the repayment period, owners also had to give tenants
notice of at least 30 days to vacate, not charge late fees or penalties for non-payment of rent and allow tenants

flexibility in payment of back-rent.[9]

While this policy reduced landlords’ periodic expenses, it did nothing to replace their missing income. For that,
landlords could apply for the Treasury’s Emergency Rental Assistance Program. In December, 2020, the
Consolidated Appropriations Act, mentioned above, appropriated $25 billion in Emergency Rental Assistance for
landlords, and in March 2021, the American Rescue Plan Act of 2021appropriated another $21.55 billion. However,
these funds were funneled through state and local governments, which have moved slowly.

Value

For a taking to occur, something of value must be taken. We employ one method for estimating value: the Time
Value formula. While that this is a staple of the academic introductory Finance course, it is not limited to that role. It
is applied every day (sometimes formally, sometimes just subliminally) by individuals and institutions, by amateurs
and professionals and by consumers and investors to make millions of real-world decisions moving billions
(possibly trillions) of dollars around the world. More to the point, it is employed in litigation every day by expert

witnesses.

This approach views the economic or intrinsic value of an asset as the sum of the present values of all of the cash

flows expected to accrue from owning it. Formally, for each unit in each property
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where CF;represents the after-tax net rent expected in period t. The discount rate, r, depends upon prevailing

interest rates for loans of similar maturity and risk and can vary from period to period.

The Time Value formula is not the only method to estimate value, but is the one that can be applied most
conveniently in this context. The inputs to the calculation are not merely hypothetical. The cash flows (numerators)
are rents contracted by lease, which are known; the discount rates (denominators) are based on interest rates,
which are observable or may be inferred from futures markets. It is also applicable quite generally. In contrast, the
method of comparables is too granular for this purpose, requiring individualized data for similar properties that is

less easily obtainable (and may be subject to dispute).

Clearly, value is directly related to the size of the expected future cash flows, CF;, and inversely related to the

prevailing discount (interest) rate, ry, and the time until receipt of the expected cash flow, t. For example:

« A one-year lease paying $800 per month (one month in advance) is worth $9,341.62 when the interest rate
is 6 percent per year (compounded monthly). Under the same conditions, a lease yielding $1,500 per month

is worth $17,515.54. Of course, a lease that pays zero is worth nothing, beyond, possibly, its option value.



Figure 1. Effect of Payment Size on Lease Value (assuming a 6% discount rate, compounded monthly)
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o At an interest rate of 3 percent per year (compounded monthly), the same two leases are worth $9,469.42
and $17,755.16, respectively.

Figure 2. Effect of Discount Rate on Lease Value
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* Atthe 6 percentinterest rate, if the payment of these leases is delayed for three months, their respective
values drop to $9,202.89 and $17,255.41, but to $8,798.92 and $16,497.98 if the delay stretches to one

year.

Figure 3. Effect of Payment Delay on Lease Value
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The last point, regarding interest rates is particularly relevant, in two respects. First, in its long-standing effort to
simultaneously support asset values and shield the U.S. Treasury from the cost of servicing its multi-trillion dollar
debt by driving and holding interest rates close to zero (“Quantitative Easing”), the Federal Reserve also magnified
the property owners’ potential losses and, hence, the Treasury’s potential liability. That is, by artificially depressing
interest rates—and thus, artificially increasing asset values—the Fed set up anyone who invested at the then-
inflated prices for a future capital loss, when rates eventually revert. Although interest rates have risen since that
time (thus reducing present values), the losses had already been incurred. (By the same token, it can be argued
that anyone who sold assets under these conditions enjoyed the same undeserved windfall gain as those who
sold Enron shares before the facts came out.) Second, the opportunity losses of landlords might be even greater
than this suggests, since—had landlords received the rents when they were due—they would have been able to

invest them at the subsequent higher interest rates.

While the eviction moratorium was in effect, expected net rents dropped to zero for the expected duration of the
policy. The loss in value—the size of the taking—equals the present value of the incomes forgone or delayed. In
the aggregate, the taking equals the missed rent on thousands of properties multiplied by the number of months
for which the rent of each was in abeyance. The total must amount to tens, if not hundreds, of billions of dollars.
This represents a colossal—and unlawful—transfer of wealth from owners to renters. The Urban Institute estimated
on June 24, 2021 that, with 4.2 million potential evictions during the following two months, landlords could lose

$8.0-$50 billion in rent and repairs, on top of $2.6—$6.6 billion in legal expenses.[10]

Litigation

The Court of Federal Claims

The National Apartment Association filed suit on July 27, 2021 in the U.S. Court of Federal Claims, claiming that
more than 10 million delinquent tenants owed $57 billion in back rent by the end of 2020, and that a further $17
billion had accrued since then. The suit is “open to all rental housing providers who have been damaged.” The 38
original plaintiffs ranged from “mom-and-pop” owners of single-family homes to corporate owners of complexes
with over 3,000 apartments. According to the filing, the CDC order abrogated several Constitutional rights: “the
right to access the courts, the freedom to contract with others absent government interference, the right to
demand compensation when property is taken by government action and the limits of federal government

power.”[11]

The claims for relief in the National Apartment Association complaint involve (1) taking without compensation and
(2) illegal exaction by the CDC because it exceeded and infringed upon its statutory and regulatory authority under
Section 361 of the Public Health Service Act.

The “Takings” Clause of the Fifth Amendment to the Constitution is brief yet clear: “nor shall private property be
taken for public use, without just compensation.” Privately owned rental properties are obviously private property.
The just compensation is typically determined in an eminent domain hearing, before the act of taking. (It should at
least resemble “fair market value.”) However, there was no such proceeding before the act and the expropriated
parties never had a chance to argue their cases. Private property was simply confiscated. The matter of

compensation is yet to be decided, afterthe act.

The Court of Claims dismissed the suit on May 17, 2022, noting that legislative relief already had been
appropriated (whether or not it was actually received). The Court ruled that the CDC’s moratorium did not
constitute a taking—and that the government could not be held liable—because it was not an official act, since (a) it
had not been authorized explicitly by Congress and (b) the Supreme Court had subsequently vacated it. The
ratification of the moratorium contained in the Consolidated Appropriations Act was simply brushed aside, as was

the fact that this was all executed under color of law.

The Court also found the moratorium not to be an illegal exaction since landlords had not actually paid anything to
the government, although the government had, in effect, shifted public costs to private parties. Recall that the

moratorium permitted the assessment of rent, interest and penalties— but not their collection.

The Court of Appeals for the Federal Circuit



This decision was appealed to the Court of Appeals for the Federal Circuit (Appeal No. 22-1929), with oral
arguments heard on September 7, 2023[12] Regarding the $50 billion-plus appropriated for their relief, the
appellants claimed that it could have compensated landlords only if they had actually received it. (The government

admitted that it was still unclear whether the states had actually distributed the funds.)

The Court of Federal Claims had denied that the moratorium constituted a taking because it was not “authorized”
by Congress (and was later declared to be illegal). The appellants argued that “the important distinction . . . is
whether the act was undertaken by the Government (regardless of whether the act is later deemed to have been a
lawful exercise of authority) or by a rogue government official . . . .” Moreover, they contended that, even if no
taking had occurred, an illegal exaction had occurred, because landlords could neither collect rents nor replace
non-paying tenants with paying tenants. “The Government wanted non-rent-paying tenants to be housed . ... The

costs . .. are an obligation of the Government and not the landlords.”[13]

Three organizations submitted amicus briefs: the New Civil Liberties Alliance, the National Association of Home
Builders and the National Association of Realtors. All observed that the dismissal could “incentivize” or “embolden”
governmental overreach, but the Realtors’ brief made the strongest argument, quoting two recent Supreme Court

decisions:

« “[PJreventing [landlords] from evicting tenants who breach their leases intrudes on one of the most
fundamental elements of property ownership—the right to exclude.” Alabama Association of Realtors, op. cit.

* “[A]n abrogation of the right to exclude . . . constitutes a per se physical taking.” Cedar Point Nursery.[14]

A three-judge panel of the Court on August 7, 2024, reversed the dismissal by the Court of Federal Claims and
remanded the case back to it.[15] While the Appeals Court agreed that the CDC lacked authority to issue such an
order, it nevertheless found the action to be “authorized for takings-claim purposes.” For this, it relied on two tests:
[16]

“[E]ven if an action by a government agent is unlawful, it will likely be deemed authorized for takings claim
purposes if it was done within the normal scope of the agent’s duties—for example, if it was done ‘pursuant

i

to the good faith implementation of a congressional act.

“If instead the action was outside the normal scope of the government agent’s duties—or, despite being
within that scope, it contravened an explicit prohibition or other positively expressed congressional intent—it

will likely be deemed unauthorized.”

The Appeals Court found the CDC’s action to within the normal scope of its duties, since as a “national public
health agency,” it may ‘make and enforce such regulations ... necessary to prevent the ... spread of
communicable diseases . ...”” At the same time, the Court held it to represent a good-faith implementation of the

Public Heaith Services Act. Neither did the CDC’s order violate any explicit prohibition or congressional intent.

Finally, the Appeals Court found that the property owners had advanced a claim of a physical taking (which
requires just compensation), rather than a regulatory taking. Referring explicitly to Cedar Point Nursery, the Court
found that “we cannot reconcile how forcing property owners to occasionally let union organizers on their property
infringes their right to exclude, while forcing them to house non-rent-paying tenants (by removing their ability to

evict) would not.”[17]

At the time of writing, this issue is still unsettled. On January 10, 2025, the government filed a Petition for
Rehearing En Banc. On January 27, 2025, the Appeals Court invited the property owners to respond to the
Petition; on February 4, 2025, the Court extended the time for their response until April 11, 2025.

Darby Development et. al. seem not to be the only parties seeking compensation for a taking. On January 8, 2025,
Rebecca Shaffer, a small landlord in Pittsburgh, Pennsylvania also filed suit in the Court of Federal Claims.[18] She
claims that for ten months she was unable to evict a non-paying tenant and is seeking reimbursement for lost
rental income, compensation of any damage to her property, as well as legal fees and related costs. An answer is
due by March 10, 2025.

Conclusion



The question of whether “forced forbearance” and related policies actually benefited the public on net may never
be settled to broad satisfaction. In any case, it is still too early to draw conclusions regarding one element of the
private costs: while the Supreme Court has settled the legality of the administrative moratoria, the landlords’ and
owners’ suits have yet to run their courses. Nevertheless, private property was taken arbitrarily, so far as can be

observed, without either due process or compensation.
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