
identify risks, suggest mitigation as necessary, and
render overall advice on the desirability of the
investment. The independent fiduciary performs
the front-end analytical functions that would be
undertaken by an investment advisor in a more
traditional core real estate investment, and also
gives the pension plan sponsor an investment rec-
ommendation based on its analysis. The recom-
mendation is possible, and depended upon, be-
cause by law the independent fiduciary must be a
registered advisor.

EVOLUTION OF THE FIDUCIARY
STANDARD OF CARE
The role of the pension fund investment fiduciarv
was first described in the Employee Retirement
IncomeSecurity Act (ERISA) of 1974. Under EItlSA,
a person or firm is deemed to be an investment
fiduciary if they make recommendations as to the
advisability of investing in, purchasing, or selling
securities or other property, pursuant to a mutual
agreement between the parties.

This fiduciary standard of care was subsequently
refinecl to establish who would be considere-d an
investment advisor and the level of prudence under
which they were expe'cted to act. Initially, invest-
ment advisors were requirt'd to bt commercial
banks, insurance companies, or Registered Invest-
ment Advisors under the Security and Exchange
Commission. This was subsequently modified to
allow smaller firms to registL'r with state regulatory
authorities. For pension funds desiring additional
protection, the Qualified Plan Asset Manager
(QPAM) designation was established by the De-
partment of Labor (DOL), requiring certain levels of
financial size and assets under management.

TRADITIONAL ROLE OF THE
INDEPENDENT FIDUCIARY
ERISA contemplated that the occasion might arise
rvhen the DOL, acting through the courts, would be

faced with thc necessity of replacing the fiduciaries
responsible for a pension plan's assets. Since this
might take some time, the rolt' of the independent
fiduciary was established by the DOL to be respon-
sible for the assets of the plan and its opcration until
such time as nerv fiduciaries could be secure'd.

In recent years, several plans have utilized indepen-
dent fiduciaries to evaluate situations in which a

significant modification was being proposed in the
structure of existinS investment vehicles. Examples
include the sale of plan assets, the rollup of portfo-
lios to create a public company, asset transactions
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between related plans, and other situa tions where
an independent opinion rvas required. Invest-
ment advisors also have proposed the use of
independent fiduciaries in situations where a

conflict of interest existed or was perceived to be
a possibility.

USE OF THE INDEPENDENT FIDUCIARY
TO EVALUATE NEW INVESTMENTS
Earlier this vear, The McMahan Group rvas awarded
a contract to provide independent fiduciary invest-
ment services to a maior public pension plan. The
purpose was to .lssist its Board in evaluating certain
nc,w investment opportunities that had been previ-
ouslv determinecl bv staff as meeting the plan's
Overall strategv arrd investment criteria.

In this capacity, we performed due diligence on
each proposed investmcnt in terms of its strategy,
structurc, pricing, congruency of investor/sponsor
interests, and, if specified, the qualitv of assets in
the portfolio. In addition, we evaluated the track
record and investment performance of the sponsor
in prior investment activity and the relevancy of
this activity to the proposed investment program.
The ability of the sponsor to successfully imple-
ment the proposed investment plan in the future
was also evaluated in terms of overall firm strategy,
management capabilities, staff ing levels, reporting
systems, and financial resources.

Since manv of these proposed investment strategies
u tilized joint-venture arrangenlents or "platforms"
\1,ith local real estate firms, it was often necessary to
evaluate these firms as well in terms of the organi-
zational criteria outlinecl above. It also was critical
kr establish the reputation and local market knowl-
edge of the ioint-venture partner and its ability to
find and manage investment opportunities.
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ulture Matters is a collection of 22
papers concerning the role of cul-
ture in human life. Thepaperswere
submitted at a symposium, "Cul-
tural Valuesand Human Progress,"
which took place at the American
Academv rr[ Arts and Sciences in
Cambridge, MA, in Aprill999. The
symposium was sponsored by the
Harvard Academv for lnterna-
tional and Area Studies. The pur-
pose was to explore the Iink be-
tween culture and political, eco-
nrrmic, and social developments.

The presentations focused on
five major issues: 1). The link be-
tween values and progress; 2). The
universality of values and Western
"cultural imperialism;" 3). Ceogra-
phy and culture; 4). The relation-
ship betu,een culture and institu-
tions; and 5). Cultural change.

Several papers focus on the
work of Max Weber and his semi-
nal book, The Prolcstant Ethic and
Tht Sltirit of Cnpitalisrr. Weber's the-
sis was that Protestantism pro-
moted the rise of modern capital-
ism because il embraced an ethic
of everyday behavior tied to eco-
nomic success. He further stated
that opening up the Bible to the
masses greatly enhanced Iiteracy,
and the Protestants' preoccupation
with time further supported their
adaptability to capitalism. Weber
stated that religion supported the
deep values of society which ei-
thcr hinder or enhance cconomic
growth. Societies which provide
opportunities for the rich, which

he termed "pharisaic," are more
Iike'ly to promote economic growth
than those which favor the poor,
which he termed "publican."

Economists would argue that
good policy can override cultural
values. This thesis appears to be
readily disproved by the current
statt' of the Russian economy. An-
thropologists reicct the ev,rlu.rtion
of another society's culturc'on the'

basis ofcultural relativism. Yet oth-
ers state that secularism, individu-
alism, and science may not be as

useful in the 21'' centurv as they
have in the 20'h. Such institutions
as religions, tribes, and cultures
persist in their shaping of indi-
vidual values and desires.

There is a consensus among
the papers that attitudes, values,
anrl beliefs shape culture, which in
turn shapes human behavior and
has ,r major impact on economic
prugress. Ethics and va lucs can give
a society motivation to forgo in-
stant gratification for long-term
goals, including economic growth.
Trust and shared values are a pre-
condition for sustained growth.
Religion can determine the level of
corruption in a society. A society
rule.d by justice and the rule of law
is much more like'ly to produce
sustained grorvth than one is which
does not share such values.

Following Weber's thesis, the're
are cultures, including our own,
whe're many sincerely believe that
technologv, economic wealth, and
growth are deemed to produce the
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'l . An orientation on the future as

against the present or past;
2. A positive attitude toward work

as ag.linst work as a burden;
3. A propensity to save and invest

as against income equality;
4. Mass availability of education,

as against education for theelite;
5. Fairness in advancement as

against cronyism and connec-
tions;

6. Trust in a broad range of ex-
tended communities as against
trust primarily in thc family;

7. A strong ethical code and a rela-
tive absence ofcorruption, with-
out resorting to sanctions;

8. Justice and fair play as against
who you know and how much
you pay off;

9. Dispersed authority and broad
empowerment as against hier-
archy and command and con-
trol systems; and

10. Religion as essentially a private
matterallowing for plurality and
dissent as againstorthodoxy and
conformity.

Two opposing world views
emerge from these papers. The first,

that of Francis Fukuyama, is that
the West u,ill come to dominate
world culture, through economic
power, militarv might, the global-
ization of moncy and capital mar-
kets, the English language, the In-
ternet, telecommunications, and
the force of Western cultural ex-
ports. The countervailing argument
is that of Samuel Huntington,
which is that Wcstern economic
imperialism will cause other cul-
tures to revert to their traditional
distinctiveness. The West is unique,
but not universal. Other civiliza-
tions need not be like us to be mod-
ern. Suc}r reversion to traditional
values may cause increased global
strife, terrorism, and the like.

A more moderate view is that
cultural differences and unique
and distinctive products and ser-
vices should bc celebrated. Eco-
nomic growth is heavily influenced
by value's and religions; but per-
haps more important are such fac-
tors as geography, hisbry, and the
development of institutions. We
may end up with strong global
markets and institutions heavily
shaped by tht' Judeo-Christian,
Western, Protestant ethic and a plu-
rality of local markets and institu-
tions, sep.rrale anrl divcrse, retain-
ing a unique sense of idcntity and
a desire for enhanced wtalth. Such
a third rvay might be te rmed uni-
versalism without uniformity, al-
Iowing for pluralism, where cul-
ture can continue to override con-
sumption.

In a ra orld th.rt is growing, in-
creasingly global and complex,
peopled by those of diverse re'li-
gions and cultural values, how do
we come together? We can come
together in our consumerism or
in our desire to be entertaine.d,
but these are connections at only
the superficial, surface level. To
come together at our level of
deepest meaninB, we must have

an understanding of the'deep be-
liefs which we sl,are, and the deep
beliefs which divide us. Perhaps
the most important challenge of
the 21'1 century is what use we
make of our religious beliefs, and
$,hether, ultimately, they bind us
together or divide us in an unceas-
ing struggle."u,
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A rccentty publishcd survey of pension plan sponsorsr attcmpted

f-\ to make big news (rf the fact that a numbcr ofthe plansintended
l, \tu reduce iheir rr,spective allocations to real estait investments
in the future. What is surprising about the survey to the authors, was the
fact that only some 13 percent of those responding indicated that they
would reduce their allocations. The authors do not consider the results
to be particularly significant, especially rvhen a number of pension
plans, including CaIPERS, CalSTItS, and Nov York State Te'acht'rs, have
recently announced substantial allocation increases to the asset class.

These increases can be rationalizc.d, in part, by pension plans' redefini-
tion of thL. role of real estate in a multi-asset portfolio. Real estate
investments may now include technokrgy-related invcstments and
higher return/higher risk vehicles such as opportunity funds, joint-
ventures, development programs, foreign investment, and the like.
Pension plan sponsors have recently discovered the value of an inde-
pendent ficiuciary in evaluating these non-traditional real estate invest-
ment opportunities.

In most cases, investments of this type are sponsored by firms that are
not registered investment advisors. Seeking to provide some assurance
that these investments meet minimum fiduciary standards, pension
funds are turning to independent fiduciaries to perform due diligence,
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best life, the most natural life, and
indeed even the seeds of personal
salvation. Such a virtuous cycle
should indeed provide the precon-
ditions to support rconrrmic
growth, but it is also the. source for
Third World antagonism and pro-
vokes the obvious reaction from
"publican" religions. In recent
years many groups, (includ ing
thoseorganized by the Dalai Lama,
Hans Kung, the United Nations,
and various business institutions),
have comc together to attempt to
frame a positive global ethic which
would provide a moral value sys-
tem for tconomic growth.

One of the papers lists 10 values
which distinguish cultures that fos-
ter economic growth. They are:

6lJ
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