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partv who hanciles the workouts, and is otherwise
charged with servicing the loans when thev default.
The other two parties to the poolint anc-l sen'icing
agreement are the Tnstee and the Custot-lian.'q The
Trustee acts on Irehall oI the bon.lholders in relav-
ing information [retween the bondholders and the
Master Sen'icer. The Custodian is the partv with the
actual possession of the underlving mortgage lo.rn
documents that comprise the pool.

The entire securitized transaction relies on the in-
come stream producec-l bv the mortgages in the
pool. The overwhelming importirnce of the income
stream leduces the re;rl estate to a fungitrle conr-
modiw. It is not the re.rl estate that is secruitized, it
is the cash flow. And the CMBS market clepends
upon the rating agencies' assessnlent ol the likeli-
hood ol defarrlt witlin the inconre stream clrites the
sizing o1 the tranches and the srrbordination levels
oi the oitering.r"

Stmctrually speaking, on the lrorrower side, the
collateral assets securitizing the loan will be trans-
lerred to anSPE (Special Prupose Entitv). In the casc
ol larger loans, this entitv will also be a so-called
bankruptcy remote vehicle r-lesignecl to prevent
the borrower from iiling bankmptcv, or .it least to
make it more dillicult for the tprrower to lile bank-
ruptcv. And, converselv it is intended to make the
bankrt- ptcv process Iasterand simplerfor the lender.

On the lender side, as noted atrove, most CMBS
veltcles are REMICs. "REMC" status is crucial to
the securitization market, becarse it assures bond-
holders that the trust will be a pass through entity
ior tax purposes, avoiding a devastating double tax
iI the loan pool or trust were to be taxetl as well.
REMIC status is gained by compliance with com-
plex and rigid rrrles that prohibit prepavments (rur-

less executecl in accordance with deieas.rnce proce-
dures) and sales or exchanges of mortgages in the
trust, inclucling modifications to the mortgages,
(tur.less in compliance with verv strict guicielines).
These tax-driven mandates severely limit when ancl
what a Special Servicer can do when a loan gets into
troutrle.

The REMIC rules, pooling and sen'icing agreement
.rnd loans clocuments (rating agencw guidelines and
,rccourting standirrds such as FASB 140)" together
provide a strict regimen for secrrritized troublecl
clebt. The REMIC rules reqrrire that REMC pools be

static sublect to very limited exceptions, thev can-
not be expandecl, or signilicantlv altere.l once
formed. Faihue to strictlv observe these n esisthe
t.1x equivalent of Armagec{clon lor REMIC inves-
tors, servicers and other participants, becatse the
loss ol REMC statrrs is a cataclvsmic event in terms
oi double taxation, and even penaltv taxes, on pool
income. The REMIC rules thus limit substitution oI
collateral and significant modilications oi existing
loans prior to deiault. Eren after .leiault, the pool-
ing and servicing agreement severely restricts the
servicer's arrthoritv to make moclilications.

Where a traditional whole loan lender would have
attempted to presen'e the'r'alue ol the asset, REMIC
regulations attempt to preserYe the integritv of the
tmst. Ancl borrowers find themseh,es dealing with
multiple parties representing diverse interests that
in non-CMBS lo.rns are all tvpicallv heltl bv the
whole loan lencler. Unlike urore flexible, traclitional
portlolio lenders, borrowers will fincl that Servicers
and Special Sen'icers will follow the loan docu-
rnents, pooling and sen'icing agreement, and REMC
rules to the letter in order to complv with contrac-
tual antl liduciarv cluties to the tnlstee ancl ulti-
matelv the bontlholders.

fi vou haven't alreadv read the f.rll edition oI Rcn/ Estnft' Isslrs, please be sure
I. to do ,o o, ,oon as vou luve linishecl the present column. The lall edition contains,
among other things, a compendirun oi cohimns concerning the ramilications of the
September 11 terrorist att.rck. It is a remarkable and timely collection oI fascin.rting
ancl informative essavs bv numerors experts, inclrrding Hrrgh Kellv's retrospective
from the viewpoint ol micl-2006 (commissioned bv Newmark & Companv), wltch
girve us the best roaclmap I've seen lor turnin8 tragecly into triumph.

Interestinglv, at this point, there has been relativelv little activiF on the legal end
rvithrespect toS€ptember 11 bevond what anv laitlrJul reader ol Tiruc m.rgazine would
know- Clearlv, an .rttempt todav to "write the Lrook on the law" relatint to the issues
arising Irom this ghastlv tragedv in anv comprehensive, even organized, fashion
would Lre seriouslv premature. Yet more prenrature worrld be an ellort to catalogue the
potential resolutioru to these issues bv which humanlcind will govern its Lrehavior
Irom tl.ris point forward. On the other hand, it mav be worth reflecting here on a few
selected issues, lroth legal ancl non-legal, which hale arisen from the;rttack ancl also
on some issues that relate to the attack in the sense that I, 1or one, would not have
taken particular notice of them but lor the rr.rn.rinations inspired by the attack and its
aftermath.

WHAT WE KNOW FOR SURE
r Le.rving aside militarv ancl diplomatic issues, wlurt we knorv lor sure is

pretW limited. For months belore September 11, we had lreen asking ourseh'es,
"Are we lreaded for a recession? Are we already in a recession? Are we beginning
to pull out ol a V-shaped recession?" The terrorist attack has laici to rest anv
doubts on this issue--.rt least as I wdte this i:r earlv Janrrarv ol 2002.

t We also know lor srue that many legal documents, including leases and
securitv documents, need to be improved. As a result of oru having had a taste of
a calamitous series ol el'ents that coulcl r.rot have been anticipated bv the legal
profession or its clients (though some suggest that our lederal government might
have clone a slightlv better pb in the anticipation sector), it is now it is necessary to
tLun to the task oI prioritizing ancl taking on these defects.

r A difficultv, oi course, is the (seemingly universal) client who complains, "I
pay 90 percent of my legal bills for the final 10 percent of the legal protection I get."
If the legal prolession is going to perform adequatelv in tlis sector, the client is
will determine the prolile of many of the legal consequences resulting from the
terrorist attack. Put another wav, lear.in8 the money factor out, it is one tltng to
proclaim, "It seems we have a problem with lsavl casualtv clarses of or.rr [sav]
leases." It is quite another to negotiate (even between two parties, much less tl.re
mu.ltitucles of parties who have come to this realization since September 11)
clauses that will make lor more just, or simplv more brrsinesslike, results.
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SOME PRACTICAL IMPLICATIONS OF
REMICS FOR TROUBLED LOANS
The pr.rctical implications o1 securitization can be
prolorurd. Compared to traditional pre-CMBS mocl-
els, scctuitizecl Ioans invoke diiferent pl.rvers, docu-
mentation, stnrctrues, anLl inllexible tax rt es. These
dillerences al1ect the incentive,;rbiliW, ancl willing-
ness to workorrt or lirpidate trorrblec-l loans.

1. The loan will be sen'icecl bv several companies
with whom the borrower probatrly has no rela-
tionsltp. The friendlv, Iocal balrker or mortgage
banker looking to futr,ue business with the bor-
rower will have little or notlring to do with the
secruitized loan.

2. Servicers will tbllow and enJorce preciselv the
strict letter oI the loan documents. Servicers will
also aclminister the loan in strict conlormance
with other agreements or standards that the
borrower mav never have seen such as the pool
ing and servicing agreement, REMC rules, and
accounting standards (FASB 140).

3. Muitiple sen'icers confuse manv borrowers who
often have trouble linding out who to talk to,
what authoritv the Master Sen'icer ancl Special
Servicer mav have, ancl when to talk to each. In
addition to the Master Servicer and Special
Sen'ir'cr, therc mav lre sub-scn'icers.

4. Releasing anv collater.rl is problematic once the
loan is securitized. r'

5. Adclitiornl advances are impossible rurless speciJi-
callv ;rroridetl lbr in the original loan dot-uments
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urderstanding of the process, structrue, and practical
implicatiors ot thei-r securitized debt or how to deal
with it when times get tough. Tlts article look at a
mmrlrer of these issues and ol.l'ers some exPlrrntions.

Given the strong srrclclen downdraft in the hospital-
itv industrv, this ltrckgrornd mav be particularlv
valu:rble for owners of hospitality properties Ii-
nanced with sectuitized detrt.

HOW CMBS BECAME SO DOMINANT
Althorrgh secrritiz.rtion of residential real estate is
bothwell-deiined and matrue,securitizationoicom-
mercial real estate is a relirtivelv new phenomenon
and virtuallv untested trv recession or otl.ter eco-

nomic distress.

For vears, commercial real estate was primarilv
ti-nlnccd bv banks, tluif ts,lile insrrr.rnce compan.ics,
and pension trrnds. But all this ch,rnged in the late
1980s, when the nirtion iaced protracted economic
downtrun and a banking ancl S&L crisis oI historic
proportiorls. A virtrral collapse in conurercial real
estate finance ensrred in the earlv 1990s.

Taking a page from an earlier test balloon,r ancl

facecl with billions ol dollars of troubled comnler-
cial real estate loans, the RTC helped launch the
secondary market Ior this prodrrct. Bv 1993, the
RTC's commercial real estate loan pools aggregatecl
almost $14 billion. The rest is historv-

Take note! This market has never tpen tested bv the
very economic stress that gave it birth. We expect
many business and legal developments to evolve
when it is. And the time may lre close at hanci.
According to a rccent PKF study, 36 percent of the
hotels in the United States are expected to default in
meeting debt service in 2002. Many of these loans
have been financecl from CMBS-driven soruces.

NEW PARADIGMS REPLACE OLD ONES_
THE FUNDAMENTALS
In contrast to traditional, non-secr.uitized comuler-
cial real estate loans, the stmcture forCMBS loans is
far more complex. A bank, mortgage ban-ker, or
other loan originator makes a loan secr.ued by a

mortgage on commercial real estate. The originator
holcls the Ioarr until itar.cturtr ates a sul l icicnt ntmr
ber oI loans lbr sectuitization.a Then the originator
sells the mortgages to a depositor.' The ciepositor
transfers the loans to an entity that will pay no
lederal income taxes. Normallv, to assrue this tax
transparen(y, the entitv will be a Real Estate Mort-
gage Investment Conduit (REMIC)."

This mnrket has ,ret)er beefi tested by

the aery econorttic stress tlrnt g ae it birth.

We exyect mtny bt,sifless fld les l
deaelopmerts to ez;olae lohefl it is.

And the time may be closa nt hatil.
According to a recent PKF study, 36 percent

of the hotels in the United States are

expected to defntlt in meeting debt serttice

in 2002. Mtny of these loans hazte been

fi n nnce d fro m CMB S - dria et sou rce s,

The sellers and underwriter, working with the rat-
ilrg agencie's,; decicle the makeup of the icleal pool-
what loans, how manv, and other such factors. The
rating agencies cletermine how the pool will be
tranched or clivicled into classes tor requested rat-
ings. The unclerwriters, working within the rating
levels, design multiple classes oI sectuities (bonds)

to be sold at various interest rates, exPetled maturi-
ties, vield, payment characteristics, and other fac-
tors to satisfv market conrlitiors determining how
many sectuities will be oliered at each rating and
matruitv- There mav be troth fixed and variable
vielcl tranches.

Tvpicallv .r Pooling and Sen'icing Agreement or
PSA establishes the mirrutement structtue oi the
CMBS pool. This complex document provides ex-
tensive detail governing the duties oi the sen'icers
in handling the loars and allocation oi cash flows to
dillerent classes oi investors. It is designed to pro-
tect theREMICstatts and rest tirg lax treatmelrtol
the trust, and to balance the sometimes-conllicting
interests ol the larious classes of bondholders, as

well as those oI the issuer, sen'icers, and others. The
parties to tlts agreement usually include theTnrstee
ancl the Crstodian for thc tmst holding the mort-
gages, a Master Servicer, and a Special Servicer.

The MasterSen'icer is responsible forcollecting and
monitoring all mortgage payments and ersuring
that all pavments are made to the secruitv holclers.
In most cases, the Master Servicer must also ad-
vance pavlnents to the bondholders tu ess it can
show that the adr'.rnce will not likely be recoverable,
in whichcase servicing is trarsferred from the Mas-
ter Sen'icer to the Special Sen'icer.

The Special Servicer is r.rsuallv the holder of the
Iowest rated or urrated tr.rnche oI the oltering-the
Iirst loss or "B-piece."8 The Special Servicer is the

SOME OF THE THINCS TO THINK ABOUT
AND WATCH FOR

Here are some oI the key points, which l think
should be on the intellectual horizors of lawvers,
real estate advisors, arxl their clients lollowing the
terrodst attack:
r The casultv, indemniiication, .rnd exculpa-

tion clauses ol leases and mortgages are, in mv
experience, one of the stepchildren of the legal
side oI the real estate indrstrv. In [act, I Imve
tbund that sr.rch clauses are more often a bone oi
contention in a contract o1 sale than in a lease,
where the parties lmve manv, manv other points
to cover (such as common area naintenance,
escalation, cleaning schedr es, von name it) or in
a mortgage, where the secrued party is interested
primarilv in the validitv and prioritv oI its lien,
rather than in the details oI the insruance-l.raset]
portion of its securiW, and where the morttagor,
who otten has to pav the secured parV's legal bill,
has an interest in minimizing that bill. Oi cor'use,

manv ol the risk issrres facing mortgagees will be
applicable to an unwary Brotmd lessor, as well.

Factors such as thesc typically catse the
parties to take solace in the "Oh, tl.rat'll never
happen" school of risk assessment. The parties to
documents covering a continuing relationship,
rather than a merelv transactional relationship,
and their cormsel really neecl to thitrk such issues
tluorrgh in a far more matrue fashion than has

heretofore lreen the general practice. At the same
time, I realize as vividlv as You that even consid-
ering the aclvice I have just olfered constitutes
tinkering with the elliciencv oi commerce that
makes evervl.ndv's world go rouncl.

r A subset of the general issue as to casualtv
and related clatrses is diflerences among such
clauses from lease to lease of space within the
same lacilitv. Depending upon the relative
strength of the tenant and the lancllord, the par-
ties nrav work oII the "tenant's standarrl lease

form" (ancl, having acted primarily as corursel to
landlords, I lmve seen some clillies coming even
Irom sophisticated tenants, inclu<ling some leases

which are incomprehensible in their virtual en-
tiretv) or the "landlord's standard lease form."
As tenant's coursel, I have seen some bac{ ones
coming fronr landlords, too, though rarelv from
sophisticatecl lancllords. (Fortrrnatelv, nlv own
lease forms one Ior landlord representation ancl

1. lanc-llords and tenants,
2. landlords and insruers, and
3. insruers and re-insruers (and presum-
alrlv Lretween tenants nnd their own insur-
ers, as well), as to the clispute-resolution
process and anv lease or policv language
covering the same.

Tvpicallv, there will alwavs lre at le.ist one
party tllat lavors lititation over alternative dis-
pute resohrtion (ADR). Norrnallv the partv favor-
ing litigation will be the one who, absent a dis-
pute, would Lre the one srrbject to laving out the
cash as a result ol a casualtv. This is because
litigation has become an embarrassinglv and
artifitiallv lengtlrv .rnd expetrsive pror'ess in
this country tlut, in most fir.rancial cvcles, tends
to Iavor the partv who has got the cash Ior the
time being and can invest it to cover its legal
costs and perhaps something more, leaving the
other partv without the c.rsh but with the uncer-
taintv as to the litigatior.t's orttcome. WhileADR-
tvpically arbitration and /or rnediation-is hardlv
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one for tenant representation-are like the Babv
Bear's porridge, "jrrt ritht.")

But even more troublesome potentiallv than
the problem of incomprehensibilitv, is tlnt oI
varietv. 11 a gilen tacilitv housing 50 tenants is

covered bv even as lewas 15 cliflerent lease lorns,
that ureans 15 separate clisputes when.r total
casualtv occtus, instead oI just ore. Ide.rllv, the
real estate inclustry would come totether to trv to
control disparities like these. Is this a realistic
expectation? Obviously not, as there are hun-
drecls ol thorsands ol leases out there that reflect
preciselv this shortcoming .rnd tlut are not about
to be renegotiated. Shoulcl landlords have this
point in mincl as thev negotiate their leases and
mortgagees har.e it in minr-l .rs thev approve lease

packages for linancing? Obvior.rslv ves, though
the tendencv will alrvavs l.le to give in on such
"boilerplate issues" in f;rvor of improving the
"econornic terms." This means that onlv a lew
select turhappv lancllorcls and mortgagees will
have the opportunitv to don sackcloth anci ashes

when it turns out that theboilerplate is at the heart
oI the economics of a relatiorshi;.r.

Mv sense is that there will be a growittg
tension between:



a perfect process, urv experience is that it is likelv
to producc n iust resllll ,tl le,rsl as often ,ls
litigation and a lar more timelv resr.rlt than
litig,rlion. It is lor this verv reason thal Thc
Coturselors have ['pen in the process, ciuring thc
last couple of years, of t-leveloping their own
ADR program for real estate tlisputes. Perhaps
tlds program, which is on the verge of lttting the
market, will provide some opportunities 1or
CREs in the altennath ol the terrorist ;rttack.

Of coruse, otte neecls to be realistic herc.
Pressrue to aclopt ADR clauses h.rs to come lrom
the bottom (i.c., the insrueds) up. Itseems urlikelv
that sr,rch pressure will tre exertecl at the top or
micltlle oI the foocl-chain (the re-insurers anrl
insruers), and it is thev, not the orclinary consrun-
ers ol irrsruance sen'ices, tlut lrave the organizetl
lobl.ries and lrressrrre groups. Nevertheless, there
are others ir.r tlts pictrue, :rs well, including The
Corrnselors and other groups that worrl<i like to
promote use of their ADR services. And there .rre
also organizations ol propertv owl.lers, operators
and mortgagees, srrch as ULI, ICSC, NCREIF,
BOMA, the Real Estate Rouncltable .rnd the
MBA (ancl many others) that ought to be inter-
ested in taking up these particular cudgels. At
the end of this column vou will find mv e-mail
address, aml I sint'crely invite vou to ('ont,l(t
me. I woul.l be particularlv interestecl ir.r vortr
srrggestions .rs lo )row ,l ntotemenl like this
corrlcl be lormed and put into action.

It occurs to me that .r partv more likelv to
suller than any of the others as a result ol some ol
the negative Iactors outlined a[.nve is the mort-
gagee whose morttage cloes not give him the
option to claim insurance proceeds in case oI
casualtv. Such an option was prettv stanclard fare
when I first practicecl law in the urid-1960s. Over
llte vcars, n Breal ol,lnv Prospective morltagors
have convinced mortgagees to drop th.is option.
In case oI casualty, the absence oI tlris option puts
the lender on the siclelines, at least in regard to its
practical position as a linancial pl;rver, when ne-

totiations are unclertaken with the borrower's
insurer. Notwitlutanding the fact that I have
normally arguecl this point on the mortgagor's
behalf, the terrorist attack causes rne to concludc
that the mortgagee who does not insist upon this
option is giving up a right lar more important
than I once thought.

I think I see a new p1oJs55l6nnl line devel-
oping as.r resrrlt of the attack, which has fo-
ctrst'd so nlucll .rltetrlion on insruance issrres a
line for which CREs rvho know something about
the insurance business or are willing to bone rrp
on it m.tv I'c ide,rllv eqrriPperl.

Mv most lrustrating experience of 1999 was
representing the owner of multiple shopping
centers in three-cornered dealings with the
client's insruance broker ;urd with the insurance
broker oI the companv th.it w..ls to become urv
clicnt's porttolio anrl asset manager. I ltappenccl
to be the onlv lawver actiyelv involved, as the
marager was doing the legal work in-house. It
was manv a happv hour I spent in teleconler-
ences with the brokers while they spoke their
own pri\'.tte langtrage, argrring over the insur-
ance, exculpation, and inclemnification provi-
sions o{ the draft management contract and the
potential insurance-policv clauses th;rt woultl
reflect tllose provisions, all the while trying to
do mv best to guicle the negotiations in a direc-
tion that would be reasonably fair to both par-
ties. Never [ortet lh.rt, ii vorr have An iltsur.tl't('c
broker who speaks English in a manner rrnder-
stood by laymen, vou have a real prize on vour
hands!

My client would l.rave been larbetter servecl
bv having on the phone, instead of me, an
independent insurance consultant who corrltl
speak the lingo antl work out appropriate solrr-
tiorrs to all these issues and then read the pro-
posed insrrrance policies to make sure that the
issues agreed upon were accuratelv reflected in
them. My client's al,ilitv to relv on mv real estate
backgrotud was, il I mav sav so, a delinile plrrs,
but it was all I could bring to the table. I lrelier.e
this state oI affairs shortchanged my client, and
the asset manager was theoreticallv even more
vulnerable to being shortchangetl becarrse it had
,ro representative participating in tl.re negotia-
tions who was independent of the commissioned
insrrrance brokerage communiW.

In tlrc case jusi cited, mv Inis tra tion turned
to son.rething like a bad dream when the parent
companies ol the two brokerages involved in
the negotiation merged. The client-oriented
imbalance that mv presence mav have provided
initially was, I believe, more than oIlset by the
fact that, within the merged companv, the
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CMBS MARKET IS HUGE... AND LARGELY A MYSTERY

The CMBS (Collateralized Mortgage Backecl Securities) market has
fturdamentallv changed the Iandscape in the Unitecl States for contmer-
cial real cstate linance the legal structure, ownersltp, Rtnagement,
ancl rnles ol the game. Secruitizationr has also iorever altered the
behavior ol the participants and consequences that lollow in the mort-
g;rge defarrlt dance.2

By 2000, the Ferieral Resen'e estimated that 19 percent, or almost one-
Iitth, oi.-rll outshrnding commercial mortg.rge debt in the United States
was secruitized. This amounts to almost $281 lrillion in mortgage loans.
The amount has been growing at more tllan $50 billion per vear ancl is
expecterl to cotrtinue growing at tlts rate lor a decacle or more.

Since the early 1990s, CMBS-linancecl loans may have been the most
attractive and ar,'ailalrle loans ior manv borrowers, srrc]r as hotel owners
and operators. Thev almost certainly have provicled better execution
than competing portlolio lenclers, brrt the sen'icing and other restric-
tions on handling troubled lo.rns will present many problems lor Lror-
rowers in the next downturn as their loans get into trouble.

Civen the pervasive "success" of CMBS tinancing, it is nothing short oi
amazing that so manv borrowers and their advisors irppear to have little
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fhc Edihrrial Board of Rr'ol Eslalt'/ssut's has made a special effort to rr,flect
I the divr-'rsity of interests of CRE members and REI subscribers by encour-

aging both authorship and publication of nranuscripts rrn a widc varietv of
topics from authors $,ith varying spccialties. This editi(,n of REI is a continu-
ation of our efforts in such direction.

"Insider's Perspectivcs" in this edition, by Kelly, Riggs, Corgel. and Hou,e,
will shed some light on the current state of the econonrv, investment condi-
tions, legal issues, and the hospitality industrv.rs $.e attempt to understand
the aftermath of September I L Full-length articles will explore some of those
same topics in more detail-specific.rlly, M. Chase Burritt on the lodging in-
dustry and Jim Butler "and company" on the new rule,s of engagement fnr
workouts and dealing with troubled loans for special purpose properties (like
hotels which have been especiallv traumatized in the r.conomic aftermath).
The advict, of Alan Barnes, Jr., in protecting a building from bio-tt,rrorisn'r
couldn't be more timelv, as building oh,ners are forced to examine their plans
(or lack of) to deal with such calamitv in the wake of the anthrax contamina-
tions of last f.rll. REI is also plc..rsed to be the venue for authors Tom Stanley,
John Lajaunie, and Craig Roger to debut the findings of thcir extcnsive re-
search on the. effects of the bank mcrger environment on the comme'rcial and
industrial real estate markets.

In winttr 2001 / 2002, "consolidation" continues to be the operative word
in mall ownership. With the sale of Rodamco's interests in its North Ameri-
can mall p()rtfolio to Simon, Rouse, and Westficld. the number of mall own-
ers continues to shrink. This transaction illustrates holv concentrated the
ownership of such properties has become.

The apparent benefits of size and critic.tl mass arur easY to understand.
Nevtrtheless, there is a paradoxical undert()ne to the consolidation phenom-
cnon given the \'olatilitv of the retail industrv, an industrv characterized by
high ltverage, market saturation, erosion of profitability, mixed financial per-
formance, and increasing bankruptcies. These factors often translate into
greater challcnges and risk to mall orvners in terms of dovising and ntaintain-
ing viable leasing strategies, repositioning some shopping centcrs within thcir
trade areas, and shcdding poorlv pt,rforming nralls that are likely t(, become
adaptive re-use candidatr,.s.

As of this writing, another topic that is dominating the he.rdlincs (and is
likely to do so for som('time to come) is the crisis of confidence in American
business which has reached epic proportions as a result of the Enron e\peri-
ence. Govemment isexpected to conduct a long, iar-reaching investig.ltion into
business practices that will include a fundamental re-examination of the role of
corporations and their rcpresentatives, consultants, law and accounting firms,
regulators, and thc investment communiw. Moralitv, trust, conflicts of intcr-
cst, and reform will be at the center of public d('batc'. Givcn the consulting
and advisory roles played by manv CREs, the discoursc related to thc'Enron
debaclc is likely to be follor.ed closelv by trur members and readt'rs.

Richard Marchitelli, CRE
Editor in thitl

manager's broker out-ranked the client's. I
wor d not for a moment suggest that the merger
tave rise to a conflict oI interest, bnt lacts are
facts and this particrrlar lact increased the sen-
sitivitv ot my position by at least 100 percent. It
appears that this phenomenon will become eYer
more prevalent as the wave oJ consolidations in
the insurance industrv continues and even ac-
celerates.

A final word of caution concerning the
concept ol an independent insu.rance consultant:
CREs who are not alreadv reasorablv ,amiliar
with lhe insruance in(lrrstrv should not rush orrl
to eclucate themselves in insurance and then
hang out an "lndepenclent Insruance Advisor"
shingle. Thev shoulci clo some market research
Iirst to ensure that there is a market for such
services in a geotraphical or networking com-
munity where they are well known.

Sonre vears ago, one of the large interna-
tional brokerages spent a lot oi monev develop-
ing .rn indepenclent advisory group and then
iounc-l little or no market lor the service, which
potential clients expected to receive Irom their
lawyers and,/or accorrntants. I tend to think ol
that as a somewhat sprecial case. I lrelieve a high-
prolile splashilv-advertised .rdvisory sen'icc per-
formed bv a gigantic, mt ti-product insurance
firm is less likelv to be regarded by clients as
trulv independent tlun such a service provicled
bv a comparatively specialized and probably
relativelv small, even one-man, CRE shop or
perhaps bv a litigation-support group that knows
its insurance onions, wlrether independelt or
part of a larger organization that does not con-
centrate on insruance sales.

Whatever a potential client's views on that
distit.tction mav be, please do not hesitate to
show him the present colrrmn as proof-positive
that lawvers (and in mv view accountants), who
are unable to produce credihle insurance creden-
tials, carirrol competentlv provide these sen'ices.
Yorr might also mention to the prospective client
that the CRE's ellorts woulcl not be doublilg-up
other proiessiorlals' efforts. That is to say, rTorr

worrld be at the negotiating table irrsir'nd of the
client's lawyer or accountant, and, given the
several learned professions' fee schedules these
days, almost certainlv at a fraction oI the cost ol
another ;rrofessional.

WHAT NOW?
I hope that the above will give tl.re reader a small

taste oI what we neec'l to reflect upon now that we
know that the unthinkable can happen. It will, in mv
view, be a long, long time belore any "standarcl"
responses to these issues can be hamurcred out ancl
then irchieve general acceptance.

Here is an example receited from a friend who
lives across Lake George from us and who recentlv
retired from one of the large international itrsurance
brokerages. We were discussing how to define "ter-
rorism" in the "terrorism exclusion," a clause that
nearly everyone expects to see in lutue insruance
and re-insruance policies. I said, "This is reallv a
tough one. It's no simple task like detining 'pollu-
tion."'He replied, "Brick, it took the indrstrv 30
vears to work out a generally accepted definition of
'pollution."'

I look forward to keeping reaclers abreast, tiom
time to time, of salient developments on th.is very
new frontier. I Iook lorward equally to readers'
input.o.,

AUTHOR'S NOTE
The u lhor a*,nndrl$,s :.|ilh gralilul? lht sssislu,tN ol l,hilil W-

MrLaughlht it ra'iaoint o lralt ollhistoluttn at ot'feritt u nunh,r
rf Talrralrle srr.g.gcstior r s . Mr. MtLrtughlhr tt'us d priripal o l s.ttiv
f i(p lrrsiienl (,/ Irr[rnrr &,li.g.girs, hrth lvlnft n] uftrrils, crt/"r
n,ilh Mursh ta M.Lciuto,t, dt has tnttt n(li g as ut inleyenlenl
it$ur k . ltltullottl :,il.c his rcd l r.lit.t pnl lto,i lht cLtnhintl
otgat ti:ul ittil .

ABOUT OUR FEATURED COLUMNIST

Edwin "Brick" Howe,lr., CRE, is n lmrrycr prncticingfor
36 ycnrs in n rnngc of nrcns, ittcltrdirtg rcnl cstnte, shoppittg
cutcr, busittcss, pnrtncrship nru| i crn iond lmu, tnxt-
liotl, dtul thc strntcg1 nnd toctics of disltrtft rcsolution. His
lnilr yrncticc is urrrettlrl cotducltd ytrittciyolly out of
Ticomlcrogn, NY, a'/riclr is al so thc ltnx of his cottsultittg

firut, Thc Rort iUc Contltnry LLC. ln ndditiort, hc is senior
couttstl (bv tclrcot ttrutnlion nnd,ulrct rcqtircd,by nirlircr)
to Hotoc ,b Addington LLP, tht Ne.p York City lmu firu lr
foruulcd in 1970, nul is c:tcculittc dircctor of tfu Nntional
knl EstnIe Forum.    
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