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fhe near-demisc of the commercial real estate industry in 1990 was a

I watershed in the evolution of the business. The excesses of the 80s

not only resulted in the greatest losses ever suffered by the lending com-
munity, but they also eliminated the primary rolc'played by banks, in-
surance companies, and savings & loans in the financing of real estate.

With traditional sources of capital effectively out of the business, the
industry was forced to approach the public capital markets for both debt
and equity financing. The capital markets allocated funds to publicly
traded companies, but on terms no longer exclusive to the attributes of a

single asset class. The criteria for debt and equity execution shifted from
evaluation of a specific asset to the assessment of a company and its abil-
ity to execute its strategies.

The vehicles created were variations on the REIT template created in
1960 but not fully accepted until the early 90s. As these entities wcre
launched, easily accessiblc capital created public real estate companies
with size and sophistication not previously seen. Far from being merely
an evolution in financing, the shift to public owne'rship has set in motion
a process of consolidation that represents a revolution on the landscape
of commercial real estate.

Capital intensive industries have traditionally been dominated by a
few very large, very efficient players. Auto, steel, aluminum, and semi-
conductor manufacturing, as examples, all have evolved from higNy frag-
mented groups to oligopolies as capital requirements make greater
demands on ownership. The real estate industry although capital inten-
sive by nature, has historically been highly fragmented and local in prac-
tice. This fragmentation contributed to wide, cyclical swings and the
excessive nature of development cycles as neither developers nor lend-
ers had any ability to understand the "big picture." With the emergence
of public reporting, the vastly improved flow of information acts swiftly
to correct market imbalance, real or perceived, as capital market activi-
ties in fall 1998 vividly demonstrated.

This long overdue consolidation of the commercial real estate indus-
try represents a recognition that it - just as other capital intensive in-
dustries - is oligopolistic in nature. Bringing scale and operating
efficiencies to the real estate community represented new challenges,
however, to building ownership and operation. As the definition of com-
petition changed from the building across the street to a network of com-
monly owned buildings, economies of scale and scope have become more
and more relevant in the competitive environment. Tenants recognize
and benefit from operating efficiencies as professional management has
taken on extraordinary significance.
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which documents transactions and suggests
changes to reduce the volume of future disputes.
This program is accomplished in association with
legal counsel.r{

An effective participant in any of these dispute
resolution methods should exhibit a range of cogni-
tive, behavioral, and process characteristics. An
individual's basic traits should include a consider-
able intelligence; a self-confident and balanced
ego; general business and specific industry knowl-
edge; and a constructive focus on important is-
SUES.

Useful behavioral dynamics include patience; abil-
ity to listen; tolerance of silence; coolness; forbear-
ance combined with firmness in the face of provo-
cation; credibility; reliability; discretion; trustwor-
thiness; ability to educate and persuade; and a

respectful and dignified style.

Process skills include clear communication, effec-
tive note taking, cogent periodic summaries of
progress, and a major contribution to the final ra'rit-
ten document.

Above all these traits, one must use power wisely:
"To resort to power one need not be violent, and to
speak to conscience one need not be meek. The most
effective action both resorts to power and engages
conscience."ri Sadly, not all participants will be
swayed by positions founded on conscience. We
must obtain the best result we can in an perfect
world.

CONCLUSION
Among these dispute resolution methods common
threads include opposing parties; conflicting goals;
differences in values and styles; varying degrees of
power and control; variations in methods for pick-
ing the neutrals; process design; and the binding or
non-binding nature of the results.

In a classic negotiation each side retains control of
the outcome. In other methods, some or all control
is ceded to others. Yet, negotiation is at the foun-
dation of all methods. If Clausewitz was right
when he said that: "War is regarded as nothing but
the continuation of politics by other means," then
all these dispute resolution methods are just the
continuation of negotiation by other means. One
goal of a civil society should be to provide peaceful
and sensible methods for resolving conflict.

ln lustica Without Lau?, Jerold S. Auerbach pro-
vides us with a thought-provoking pcrspective for
considering the future of dispute resolution in
America:

Among Scandinavian fisherman and the
Zapotec of Mexico, in Bavarian villages and cer-
tain African tribes, among the Sinai Bedouin and
in Israeli Kibbutzim, . ..the importance of endur-
ing relations have made peace, harmony, and
mediation preferable to conflict, victory, and liti-
gation. But in the United States, a nation of com-
pctitive individuals and strangers, Iitigation is
encouraged; herc, the burden of psychological
deviance falls upon those who find adversary
relations to be a destructive form of human be-
havior.ro

Although it is reported that only four percent of
cases ever reach the courtroom with 80 percent
being settled and 15 percent dismissed, why does
an overwhelming number of disputes pass so eas-
ily from negotiation to litigation?'7 The use of
alternative dispute resolution methods is, nonethe-
less and necessarily, gaining momentum in the
United States.nEr

NOTES & REFERENCES
1. American Arbitration Ass(riation, ,4/iriflrtion Rules for the

Rrral Eslate Induslrv (lncluditlg a Medialion Alterna[il'e),
Amended to April 1,1/)7, pp.3-4 with modifications and
expansionby the present writer who created the original list.

2. Thcsdore W. Kheel, Ifie K. s to Cotlflict Rcsolrlion: Ptoten
M.lho.ls of Resolting Dislrules Volunlarily, New York, Four
Walls EiBht Windows, 1999, p. 13.

3. kid., p. 16.
4. Roger Fisher, William Ury and Bruce Patbn, C.tfirj lo Yes:

N$oflalir8 A|reeln? t Willlout Ci.,irrg 1r, Second Edition,
New York,'1991, pp. 77-94 passim.

q. The formulation of these four neSotiation )trategies 1!as
heavily influenced but is partially at variance with [he views
expressed by Donald A. Gifford, "AContext-Based Theory of
Strategy S€lection in teSal Negotiation," 46 Ohio Stalc hw
lLnrnal, pp.45-5a (1985) as reprinted in E. Wendy Trachte-
Huber and Stephen K. Htber, Mediation a d Nt&olialiofi:
R|acJlitry AirL\tnenl nr Ltw and Busirr'ss, Cincinnati, Ander-
son Publishing Co., 1998 pp. 164-172; my views were also

The effccts of public disclosure' and transparL'ncy
have reduced real estate's purely transactional op-
portunities. Competitive advantages stemming from
sophisticated positioning of products and services
to users of real estate now fuel differentiation and
drive consolidation. Predictors of success include
customer satisfaction, ability to build a value-added
brand, and other performance measures associated
with operating company models.

The real estate marketplace is also far less Iikely
to sin again. The consolidation of the banking in-
dustry, well on its way to completion, has contin-
ued to diminish the sources of funding for new
projects. The reduction in the number of banks com-
peting in any given market should preclude the
kinds of competition that in previous cycles resulted
in capital consumption, not capital investment. As
an industry tends toward fewer and more cautious
players, supply and demand imbalance decreases
and volatility diminishes.

This oligopolization will have very positive
long-term benefits for the commercial real estate
market. The revolution in progress lvill reduce the
number of participants, and create a transparent
marke't n'here both lenders and developers have a

much more realistic perception of the risks and re-
wards of the commercial real estate market.REr
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Which of these methods should be chosen for a

specific dispute? One must first evaluate the nature
and relative importance of the issues in contention
and the dynamics of the individuals and entities
involved. Subsequently, one should select the
method rvhich provides the highest probability of a
cost-effective and timely resolution of the conflict
*'ith a minimum of disruption. Yet, it also must bc'

recognized that in many instances, the disputc reso-
lution method to be cmployed has already been
chosen by the parties before any experts have had
an opportunity to provide counseling.




