
can establish a taking. One altemative is to prove
that thev have been denied all economically benefi-
cial or productivt use of the land. The second alter-
native inr.olves the application of three factors.
These are the regulation's economic affect on the
olvner, the extent to rvhich the regulation interferes
with the owner's reasonable investment-backed
expectations and the character of the government
action. Collectivelv, these. are, known as the Perrn

Cerrfrar factors, a reference to the case in which they
u'ereestablished. When Iandovyners allege that regu-
lations have denied them the use of their propertv,
or have interfered with their investment-backed
expectations, the actions are commonlv referred to
as inverse conde'mnation cases.

Palt::ttltt 2,. Rlrorle /slarrr/' is such a case. The peti-
tioner, Anthony Palazzolo, owned a parcel of real
estate in Rhode Island, which was subiect to that
state's wetland regulations.i lt had been purchased
by a corporation, Shore Gardens,lnc. (SGI), in 1959.

That corporation was formed bv Palazzolo and
some associates. SCI made several attempts to de-
velop the property. Because most of the property
rvas salt marsh and subject to tidal flooding, any
development would have required filling of the
land to some extent. Three different applications
we,re made to state agencies for approval to fill
substantial portions of the parcel. All three were
evt'ntuallv denit'd. At sonle point, Palazzolo bought
out his associates and became the sole shareholcler
in SCI.

In 1971, Rhode lsland created the Rhode lsland
Coastal Resources Management Council. The coun-
cil, charged with protecting coastal properties, des-
ignated salt marshes as protected property and
limited development on such propertv. In 1978,

SG['s charter was revoked and, because he was the
sole shareholder, Palazzolo became the ow,ner of
the propertv bv operation of law. During the 1980s,

Palazzolo again made efforts to develop tht' prop-
ertv, but the council rejected his applications on two
occasions. At this point he filed suit in Rhode Island
state court, claiming that the council's regulations
constituted a taking of his propertv, entitling him to

,ust compensation.

The state trial court ruled against Palazzolo and the
Rhode Island Supreme Court affirmed that deci-
sion.' Mr. Palazzolo then appealed to the U.S, Su-
preme Court. The case raised three interrelated
issues. The first was whether the petitioner's claim
was ripe for review. The second was whether a

property owner should be barred from asserting a

There are ser.)eral bases upon tohich a

property o|oflef ntight challenge the

goaeflrrnent's authority undef the eminent

domain clause. The nost likely challenge is

that the compensation offered by the

goaen fieflt is inadequate; it is not just.

Another possible challenge is that the

goaeftiment's leaso fol haoing taken the

property does not qualify as a public use.

takings claim when the regulations in question were
already in effect at the time the property was ac-
quired. The third was whether the propertv orvner
in this case had been denied of all economically
beneficial use. Of these three issues, the one that has
the greatest potential to impact the progress of
environmental regulations is the second. Prior to
Palazzttltt, manv lower courts had ruled that pre-
acquisition notice was a bar to inverse condemna-
tion proceedings. This case holds to the contrarv,
and so allon,s regulations of any tvpe to be chal-
Ienged for longer periods of time.

ISSUE ONE: RIPENESS
The first isstre addressed by the Court was n hether
thr. petitioner's claim was ripe for review. The
ripeness doctrine is an extension of the gene'ral
polic-v that courts in the U.S. do not function in an
advisorv capacitv. Their rvill hear cases onlv when
presented with a present case or controversy. [f a

case is brought too early, it is not vet ripe for
adludication.n The ripeness doctrine prevents courts
fromengaging in premature ad judication and, where
the legitimacy of an administrative agencv regula-
tion is at issue, also protects the agency from judicial
interl'erence rvhile its decisions are still being for-
mulated.T

In Pala::olo, the ripeness issue turned upon n hether
the govemment agency charged with implement-
ing the regulations had reached a final decision on
the application of those regulations to this particu-
lar parcel of property. The Rhode Island Supreme
Court had ruled against Palazzolo on this issue. It
acknowledged that at least four different applica-
tions to fill the land had been filed, eitherby Palazzolo
personallv or bv SGl, and that all had been denied,
but noted that these involved filling all or substan-
hallv all of the rvetlands portion (18 acres) of the
propertv. Further, none of these applications men-
tioned the particular development that Palazzolo
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obert D. Putnam, a professor of
public policv at Han .rrd and presi-
dent of the American Politic,rl Sci-
ence Association, chose the rather
flip title, Borr'/irrg Alorrr', for his trea-
hse on the Jcclint,trf "social capi-
tal" in America. He defines social
capital as connections among indi-
viduals, or social networking, and
the norm of reciprocitv and trust-
worthiness that arise from them.
We CREs are rvell .rware of the
trust and reciprocitv which arises
from networking among profes-
sionals of the highest standing; and
it is unlikely those of us who are
active CREs would agree with
Putnam that there has been a seri-
ous decline in social capit.rl.

ln the first section of his
book, Putnam painsta kinglv
defines the decline in politi-
cal, civic, and religious par-
ticipation, as well as loss of
social capital in the work-
place and in philanthropy
His research ranges from
the decline in bon,ling
leagues to decreases in
vote r participa tion,
church attend a nce,
bridge clubs, book
reading groups, and
the Iike.

ln the second section of
the book, Putnam claims to ana-
lyze the reasons for the decline in
sociability. He concludes that the
decline mav be apportioned as fol-
lows: pressure of time and money,
including tu,o-career families (10

percent); subu rbaniza tion, com-
muting, and spravvl (10 percent);
television (25 percent); and the re-
placement of the civic generation
venerated bv Tom Brokaw bv their
less involved children and grand-
children-the "baby boomers" and
the "gen-X" (50 ptrcent). Miscel-
laneous other factors cited might
include higher divorce rates,
growth of the welfare state, glo-
balization, antl the social turmoil
of the 1960s.

Television vieu,ing is thus
cited as a major factor in the de-
cline in social capital. Putnam
quotes T.S. Eliot: "Television is a
medium of entertainment \^,hich
pcrmits millions of people to lis-
ten to the same joke at the same

time, and vet remain lone-
sonre." Putnam ci tes

statistics do-
pictingnegative
correlahons be-

tween television
watchingand vol-

unteering, letter
writing to friends

and relatives, club
meeting attendance,' churchgoing, and ba-

sic civility ton.arcls oth-
ers. He states that chronic

television watchers have
higher than usual incidents

of headaches, indigestion, and
sleeplessness. After reading this
book, one ponders whv Lydia
Pinckham's potion is not adver-
tised on television. Putnam states
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that Americans are watching more
television, rl,atching it more habitu-
allv, more often alone and watch-
ing more prrograms that can be as-
sociated specificallv w.ith civic dis-
engagcmcnt. Television is thus .r

major factor in increasecl civil dis-
engagem!-nt.

The m.rjor facttrr, hower er, is
age related. There is a long civic
generation, born between 1910 and
1940, who are substantially more
engaged in communitv affairs and
more trusting than those who are
v()unBer. Since na t ion.rl polling
began, this colrort has been e.xcep-

tion.rllv civic, r'oting more, joining
more, reading more, trusting more,
and giving more. It is noteworthy
th.rt most of them did ntrt see their
first teleyision until tht'v were in
their late twenties. The younger
ag;e cohort, according to Putnam,
reads fewe r newspapers, signs
fewer petitions, votes less, r,olun-
teers less, attends church less, and
is demonstrably less civic-minded.

As a solution to the prroblem he
as diagnosed, Putnam suggests a

broad scale aSienda for soci.rl engi-
neering. He recommends improved
civics educatiorr, more public ser-
vice, more ertracurricular .rctivi-
ties, more settlement houses, more
day care at the work place, a clamp
down on urban sprawl, a religious
"great awakening," a mandated
reduction in television viewing,
more tlance groups and commu-
nity sing-alongs, broader volunteer
participation in the political pro-
cess, and the like.

Through his choice of title
alone, Putnam has made his point.
His book is high on the "most
quoted, Ieast read" list. We allneed
to be in various communities. We
also ne'ed to time to be alone. Someof
the great theologians, includ ing
Dietrich Bonhoeffet have written
beautifully about the tension between
solitudeand communitv. We cannot

have one without the other. David
Steindl-Rast has written an anec-
dote: "even hermits have conven-
tions." His notion is that hermits
living in huts for 2,1davs *'ill then
congregate over a meal and share
"best practices" in a boisterousfash-
ion.

Somc of lhe ch.r racteristics
Putnam cites mav be age related.
Young adults often drop out of
church until thev have, voung chil-
dren, at which point thev find their
way back inttr those communities
once apiain. It is nruch easier for a

semi-retired 60-something to read
threc'daily nL'wspapers than a 30-
vear-old balanchg rvork, cou rtship,
and recreation. Sociologists have
rvritten profoundly about long so-
cietal swings in behavior.lust think
how we regarded ract', appropri-
ate female behavior, dress, lan-
guage, and smoking 40 vears ago.

Certainly, since September 11,

2001, the nation's deepest feelings
about patriotism, heroes, civility,
and community have come to the
surface for all of us, regardless of
our age cohort. I would state that
the terrorist attack on the World
Trade Center has made much of
Putnam's book less relevant.

Putnam's solutions would in-
volve an enormous extension of
social control over the lives of pri-
vate individuals, and they would
require massive government bu-
reaucracies. There is no proof that
the benefits of his agenda would
outweigh the loss of libertv in-
volved. The btrok is filled with in-
consistencies. While it is probably
deploring that Ozzie and Harriet
havebeen replaced by theextended
Soprano family, it is also true that
Timothy McVeigh and hiscompan-
ions plotted the Oklahoma City
tragedy in a bowling alley. One
must take care in becoming the ar-
biter of popular culture. Those
"good old bovs" in the Elk's Club

40 years ago had strange and inter-
esting views on black Americans,
women's rights, gay rights, and a
host ofotherissues.I think Putnam
should be carefulof what he wishes
for.*.,
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There are sevt,ral bases upon which a propertv owner might challenge
the government's authority under the eminent domain clause. The most
Iikely challenge is that the compensation offered by the government is
inadequate; it is not just. Another possible challenge is that the
government's reason for having taken the property does not qualify as
a publicuse. This challenge is difficult to maintain, however, because the
standard used to determine the requirement of public use generally
favors the govemment. Both ofthese challenges assume that a takinghas
in fact occurred, an occurrence that is itself fretluentlv the subject of
Iitigation.

The clearest cases of takings involve some phvsical intrusion upon land
by the government, but a physical intrusion is not always necessary. The
U.S. Supreme Court established in Polrrs-r7/t,nrria Coa/ Co. 2,. Mallorrr that
government action which does not actually encro.rch upon or result in
the physical occupation of propertv mav constitute a taking, and thus
trigger the requirement of lust compensation, if those actions substan-
tially affect and Iimit the use of the property. When there is no encroach-
ment or physical occupation, there are t$,o I\,avs in which a landon'ner
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INTRODUCTION
The inherent right of the U.S. government to take private propertv is
acknowledged in the Fifth Amendment to the U.S. Constitution, which
states that "privatL. property [shall not] be taken for public use rvithout
iust compensation." This is known as the eminent domain clause.




