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INTRODUCTION

Inclusionary zoning ordinances encourage or require real
estate developers to set aside a percentage of the units
included in market-rate residential development projects
for low- and moderate-income households. By leveraging
the resources of the private sector, this type of land use
regulation potentially offers an effective way to expand the
housing options available throughout a jurisdiction
without the need for costly public subsidies. Surveys
indicate inclusionary zoning has produced more than
34,000 affordable units in the state of California alone over
the past three decades.1 Success stories have also been
reported in several other states where inclusionary zoning
has become much more common in recent years.2

Nonetheless, concerns have been raised that inclusionary
zoning can constrain residential development and increase
housing prices in some instances. Understanding its
strengths and weaknesses is therefore essential to help
policymakers craft regulations that expand housing oppor-
tunities, while being mindful of unintended economic
consequences.3 The literature review presented in this
article is designed to provide such an understanding.

The analysis begins by describing the structure of inclu-
sionary zoning ordinances and the characteristics that
differentiate them from related affordable housing initia-
tives. Existing research is then reviewed to present a
framework suitable to evaluate whether this policy tool
encourages the production of affordable housing by
offering developers appropriate incentives or by shifting
the cost to other market participants. Results of recently
completed empirical studies are additionally summarized
to examine the impact of these regulations in select areas.

The analysis concludes by discussing inclusionary
zoning’s potential effectiveness in distressed housing
markets to illustrate the challenges faced by many munic-
ipalities in the current economic environment.

REGULATORY BARRIERS TO
AFFORDABLE HOUSING DEVELOPMENT

Inclusionary zoning is sometimes described as the
antithesis of “exclusionary” land use regulations, such as
minimum lot size requirements and restrictions on multi-
family development that have contributed to the shortage
of affordable housing in the United States.4 The descrip-
tion is elegant, but somewhat inaccurate. Inclusionary
zoning ordinances do not directly reduce the number of
regulations imposed on residential development. Many
actually put additional administrative procedures in place
to ensure real estate developers produce housing for a
specific segment of the market. For this reason, inclu-
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sionary zoning must be differentiated from more direct
efforts to remove regulatory barriers limiting the avail-
ability of affordable housing.

Municipalities with cumbersome zoning ordinances have
the ability to increase their stock of affordable housing by
relaxing the regulations governing residential develop-
ment. Some have done this by expanding the amount of
land zoned for multi-family housing and by authorizing
higher-density development.5 These approaches do not
guarantee the development of housing accessible to low-
and moderate-income families, but can relieve upward
pressure on prices by removing supply constraints.

Other municipalities have chosen to leave restrictive land
use regulations in place to address a variety of fiscal and
social issues. Low- and moderate-income housing may
fail to “pay for itself ” if it generates a limited amount of
tax revenue and attracts residents with relatively high
public service demands.6 All types of residential develop-
ment also can generate negative externalities such as
traffic congestion, loss of green space and overcrowded
public schools, when growth is not managed. These
factors create economic and political incentives for local
officials to restrict the amount of land available for
residential development.

While regulations limiting housing supply can increase
prices, they are not necessarily inefficient from an
economic perspective if they slow development to a
socially optimal level reflecting fiscal and social externali-
ties. Unfortunately, imperfect market information may
prevent public officials from accurately balancing a
community’s need for affordable housing against other
benefits obtained from controlling growth.7 Concerns
have additionally been raised that local officials enact
land use regulations primarily for political reasons with
little regard for economic efficiency.8

A few states have intervened in these situations by
enacting statutes that provide real estate developers with a
mechanism to compel municipal governments to accom-
modate affordable housing. One such example is
Massachusetts’ so-called “anti-snob” statute, which
created a consolidated permitting process at the local
level for affordable housing development and an appeals
process at the state level for projects denied regulatory
entitlements.9 The legislation requires municipalities
denying permits for qualifying projects to demonstrate
that the reasons for doing so are more compelling than
the need for affordable housing.

Despite the innovative nature of Massachusetts’ anti-snob
statute and the construction of 23,000 plus affordable units
under the program, housing affordability remains one of
the state’s most challenging issues 40 years after the legisla-
tion’s enactment.10 Two underlying assumptions upon
which the legislation is based explain the limitations of
this policy tool. First, regulatory barriers are presumed to
be the main reason municipalities have an inadequate
supply of affordable housing. Second, real estate devel-
opers are presumed to be willing and financially able to
produce affordable housing in the absence of exclusionary
land use regulations. Both of these assumptions may be
inappropriate in areas where housing prices have
increased primarily as a result of strong market demand.
Anti-snob statutes are less effective in this type of environ-
ment because they do not provide the private sector with
financial incentives to produce housing priced below the
prevailing market rate.11 Inclusionary zoning ordinances
enacted at the local level potentially have a greater proba-
bility of stimulating affordable housing development in
these instances.

THE STRUCTURE OF LOCAL
INCLUSIONARY ZONING ORDINANCES

Inclusionary zoning ordinances are structured in a
number of different ways, but can generally be described
as regulations enacted by local governments to encourage
the production of mixed-income housing.12 The approach
focuses on integrating affordable housing into neighbor-
hoods throughout a community to provide low- and
moderate-income families with better access to public
services, area amenities and employment opportunities.13

Ordinances may be mandatory or voluntary, with some
municipalities adopting a hybrid approach that strongly
encourages mixed-income housing development without
technically requiring it as a matter of law.14

The type of ordinance enacted by a local government often
is influenced by state statute. A recently completed national
survey identified 13 states with enabling legislation
expressly authorizing the use of inclusionary zoning at the
local level.15 Some of these statutes permit mandatory inclu-
sionary zoning programs, while others merely authorize the
use of incentives to encourage the private sector to include
affordable units in market-rate residential development
projects. Enabling legislation was also found in two states,
Oregon and Texas, expressly prohibiting inclusionary
zoning. The results of the survey suggest policymakers in
most jurisdictions must look to “home rule” statutes for
authority to enact this type of land use regulation.
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Home rule statutes provide local governments in some
states with significant autonomy in specified policy
areas.16 Large municipalities located in at least seven such
states, including California and New York, have relied
upon the autonomy to implement inclusionary zoning
programs. Even in these situations, the scope of local
authority to regulate development may be curtailed by
judicial precedent. Policymakers must therefore
thoroughly understand their legal environment when
evaluating the merits of inclusionary zoning. Ordinances
that have been successfully enacted generally share
several common characteristics including set-aside
requirements, income targets, economic incentives,
exemptions, and mechanisms to ensure housing remains
affordable over time.17

Set-aside requirements are an important component of
inclusionary zoning ordinances because they dictate the
number of residential units a developer must reserve for
low- and moderate-income individuals. They are
expressed as a percentage of the total number of housing
units included in a project, typically ranging from 5–30
percent according to survey data.18 Tiered ordinances
often have different set-aside requirements for each
income group targeted by the ordinance, as well as
different set-aside requirements for rental and owner-
occupied housing. Hybrid inclusionary zoning
ordinances may allow developers and local officials to
negotiate set-aside requirements in development agree-
ments on a case-by-case basis depending on the charac-
teristics of a project.

Affordable housing that is set aside for economically disad-
vantaged residents must be accessible to individuals within
a targeted income range, usually defined in terms of area
median income (AMI). Ordinances designed to serve low-
income households often focus on those earning 60
percent of AMI or less, while those serving middle-income
households may include households earning up to 200
percent of AMI. Residential units are deemed affordable if
households in the targeted income group spend no more
than a specified percentage of their income on rent or
mortgage payments.

Set-aside requirements and income targets clearly influ-
ence the financial viability of residential development, so
most inclusionary zoning ordinances offer economic
incentives to mitigate some or all of the private sector’s
cost of constructing affordable housing. Incentives are
essential to encourage participation in voluntary

programs, although they also are offered by most manda-
tory and hybrid ordinances to prevent real estate devel-
opers from relocating to other markets in search of more
favorable regulatory environments. Economic incentives
include density bonuses, expedited project review, fee
waivers, alternative design standards, direct cash subsidies
and property tax abatements.

Density bonuses allow property owners to construct more
residential units on a given parcel of land than would
otherwise be allowed by a jurisdiction’s zoning ordinance.
They are valuable because they reduce a developer’s per-
unit land cost for both affordable and market-rate
housing. Land cost savings enable developers to maintain
a competitive rate of return as long as they are sufficient
to offset any financial burden created by including afford-
able housing in a project. Inclusionary zoning ordinances
may allow developers to increase the number of units
developed on a parcel of land by 25 percent or more in
exchange for satisfying set-aside requirements.

Municipal governments find density bonuses attractive
because the direct costs are low, and additional housing
supply may serve to moderate market-rate housing prices.
The value of this type of incentive to the private sector is,
however, driven by market demand. Density bonuses
stimulate development only in instances where additional
housing can be sold or leased at a favorable rate. A devel-
oper derives little value from constructing more units on
a given site if there is a strong preference for low-density
development in the market or if affluent home buyers
resist areas with high concentrations of economically
disadvantaged residents. These factors must be consid-
ered when evaluating the value of density bonuses.

Some inclusionary zoning ordinances also streamline the
permitting and regulatory approval process for projects
that include a specified number of affordable housing
units. Expedited project review benefits the developer by
reducing the soft costs required to complete a project.
Enabling development to move forward more quickly also
limits the private sector’s exposure to shifts in housing
demand, interest rate fluctuation, and changing market
conditions that can influence the financial viability of a
project. Expedited project review is a low-cost way to
encourage mixed-income development in markets where
regulatory approvals take multiple years to obtain. As
would be expected, the value is less significant in jurisdic-
tions where regulatory entitlements can be obtained
relatively quickly.
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Fee waivers create another way to reduce the private
sector’s cost of obtaining regulatory entitlements for
mixed-income housing. This type of incentive is extremely
valuable in markets where impact fees and other forms of
development exactions are relied on to pay for public infra-
structure improvements. Strong political opposition to
exactions in some markets may make fee waivers attractive,
although they can also result in a need for higher property
taxes in the future to offset the public sector’s lost revenue.

Alternative design standards, such as relaxed setback
requirements and parking ratios, are also authorized by
inclusionary zoning ordinances to provide real estate devel-
opers with cost savings. Allowing affordable units to be
smaller in size than market-rate units is another common
approach. The profit motive, rather than strict government
regulation, prevents the construction of substandard
housing in these jurisdictions because the developer must
still attract market-rate home buyers to a project.
Municipalities using this approach must nonetheless be
cognizant of situations where market competition can be
problematic. Developers may be unable to derive value
from alternative design standards if mixed-income housing
has a negative stigma in the marketplace, and more ameni-
ties must be included to attract affluent home buyers.

Two final types of economic incentives are cash subsidies
and property tax abatements. While arguably preferred by
developers because their value can be easily quantified,
these incentives are offered less frequently than others
because of direct costs. Local governments often lack
dedicated funding sources to support inclusionary zoning
ordinances and prefer density bonuses, fee waivers and
expedited project review over cash subsidies. Property tax
abatements also can be problematic in situations where
municipalities already are struggling to satisfy demand
for infrastructure and public services.

After identifying the appropriate combination of
economic incentives to encourage mixed-income
housing development, successful inclusionary zoning
ordinances put restrictions in place to ensure units
remain affordable over time. Deed restrictions are
frequently recorded against rental properties to achieve
this objective.19 Property owners are required to maintain
a specified number of affordable units each year and
lease them only to tenants satisfying the ordinance’s
income targets. Several large cities have imposed deed
restrictions lasting 15–55 years, while others have opted
for indefinite affordability periods.20

Deed restrictions also are used to maintain the affordability
of owner-occupied housing. The purchaser of an affordable
unit may be required to resell it only to a party that meets
the income targets of the inclusionary zoning ordinance for
a specified number of years. Capital gains realized from the
sale are often limited to the amount necessary to cover
inflation, real estate brokerage fees and other closing costs.
Rolling-resale provisions are included in some deed restric-
tions, which reset the number of years a home must be
held by a qualifying party each time the property is sold.

The downside of deed restrictions is their ability to
restrict household mobility by limiting the number of
parties eligible to purchase a property. Some inclusionary
zoning ordinances address the undesirable result by
including equity recapture provisions in deed restrictions
or by recording a wrap-around second mortgage against
the property. Both approaches enable an affordable unit
to be sold at the prevailing market rate to any buyer, but
require a portion of the capital gain realized from the sale
to be contributed to the local housing trust fund or to a
non-profit organization providing affordable housing.
Inclusionary zoning ordinances may alternatively provide
a governmental agency or non-profit entity with the first
right of refusal to purchase the property at a favorable
price in the event it is put on the market.

A local government may choose to regulate the
conveyance of affordable units only for a limited period
of time and then allow profits from sale to be split
between the homeowner and a non-profit entity. For
example, Montgomery County, Maryland’s ordinance
prohibits the sale of affordable units for a profit for 15
years.21 Capital gains are then split equally between the
homeowner and the county’s housing trust fund after the
15-year affordability period elapses. A homeowner can
retain all of the profits from the sale of an affordable unit
after 50 years. The approach preserves housing afford-
ability over time, while still enabling low- and moderate-
income families to build wealth as their home appreciates.

Exemptions are a final component of inclusionary zoning
ordinances worthy of considerable attention.
Municipalities may choose to exempt projects below a
specified size to limit the administrative burden imposed
on small developers. Others exclude redevelopment
projects and condominium conversions to promote infill
development and adaptive reuse. More expansive exemp-
tions allow developers to avoid set-aside requirements by
paying in-lieu fees, dedicating land or building affordable
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housing off-site. These practices are controversial for
several reasons.22 First, in-lieu fee provisions often require
the private sector to pay a municipality or non-profit less
than the full cost of developing equivalent affordable
housing elsewhere. Second, inclusionary zoning
ordinances rarely have a mechanism in place to ensure
fees and land dedications are converted into affordable
units. Third, fees and land dedications remove the private
sector’s incentive to construct affordable housing in a
cost-effective manner. Fourth, all of the exemptions
discussed may undermine the importance of including
affordable housing in geographically dispersed areas.

Some inclusionary zoning ordinances attempt to mitigate
the problems discussed above by limiting the use of in-
lieu fees, land dedications and off-site development to
special situations.23 For example, these options may be
available only when the total number of units included in
a project falls below a specified size threshold.24 More
sophisticated ordinances may require developers to
demonstrate that mixed-income housing is not finan-
cially viable at a particular location or that a greater
number of affordable units can be produced elsewhere
through alternative mechanisms. Local governments can
still promote geographically dispersed affordable housing
in these situations by requiring the developer to dedicate
land in the same planning area or construct affordable
housing on an adjacent site.

Despite the prevalence of these restrictions, many
advocates of inclusionary zoning argue that residential
developers are all too often able to avoid mixed-income
projects by paying modest fees that do not reflect the true
cost of producing comparable affordable housing at an
alternative location. In-lieu fees of only a few hundred
dollars in some jurisdictions provide support for these
claims.25 Nonetheless, other municipalities collect fees in
excess of $100,000 per affordable housing unit. The fact
that real estate developers voluntarily choose to pay these
large fees may suggest that the amount is still insufficient
to cover the cost of building affordable housing. On the
other hand, real estate developers opting to pay significant
in-lieu fees may do so not because the fee is lower than
their cost of including affordable housing in a project, but
rather because the indirect costs of mixed-income devel-
opment are anticipated to make it a sub-optimal alterna-
tive. Local governments must therefore consider
affordable housing’s potential effect on the marketability of
market-rate residential units before concluding that fees
are too low. Continually reviewing in-lieu fee levels may

also help ensure they are appropriate for the market and
keep pace with construction cost escalations over time.26

THE ECONOMIC INCIDENCE
OF INCLUSIONARY ZONING

The analysis presented thus far demonstrates that inclu-
sionary zoning encourages the production of affordable
housing through a combination of legal mandates and
economic incentives. An ordinance’s effectiveness hinges
upon the costs it imposes on the private sector, a munici-
pality’s ability to offset any such costs and the characteris-
tics of the local housing market. Examining the
relationship between these variables is essential to
evaluate inclusionary zoning’s potential for success in
different economic environments. It also sheds light on
the parties bearing the financial burden of affordable
housing development in strong and weak markets.

Inclusionary zoning ordinances impose both direct and
indirect costs on the private sector. Set-aside require-
ments and income targets directly affect the profitability
of residential development by limiting the amount of
revenue a project can generate. Indirect costs also can be
incurred if mixed-income housing projects produce less
rent or operate at higher vacancy rates than comparable
market-rate properties.27 Advocates of inclusionary
zoning contend these direct and indirect costs do not
discourage development because the public sector
provides offsetting economic incentives. Some scholars
even suggest density bonuses and other incentives are
generous enough to make mixed-income housing the
most profitable option. 28

Despite these claims, the cost neutrality of inclusionary
zoning has been drawn into question for a number of
reasons. Scholars generally agree that mandatory inclu-
sionary zoning ordinances produce more affordable
housing than do voluntary programs.29 Requiring the
private sector to participate would presumably be unnec-
essary if mixed-income development were, in fact, the
most lucrative alternative.30 It has been suggested that
developers refrain from participating in voluntary inclu-
sionary zoning programs because they lack the knowl-
edge required to complete successful mixed-income
housing projects, but the argument is somewhat uncon-
vincing in light of the level of sophistication present in
the real estate industry. 31 The unavailability of appropriate
economic incentives to fully compensate developers for
the cost and risk associated with mixed-income housing
is a more plausible explanation.
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Housing market characteristics are another factor making
it difficult to assess the cost neutrality of inclusionary
zoning. Residential developers may continue to build,
irrespective of the economic incentives offered by local
government, as long as the financial burden of obtaining
regulatory entitlements can be passed along to other
market participants. Developers operating in these areas
will maintain a competitive rate of return by charging
more for market-rate housing or by reducing the amount
they are willing to pay for developable land. The former
approach is possible in strong markets where buyers are
relatively insensitive to price changes, while the latter is
anticipated in weak markets where housing demand is
soft. Developers will exit the market if the financial
burden of an inclusionary zoning ordinance cannot be
passed forward or backward in this manner. 32

Since inclusionary zoning ordinances have characteristics
of both public subsidies and excise taxes, their ability to
stimulate the production of affordable housing can be
predicted by analyzing the interrelationship between the
strength of the local housing market and the economic
incentives offered by local governments. Inclusionary
zoning should produce the most affordable housing in
strong markets where generous economic incentives are
available. Real estate developers will produce mixed-
income housing in this type of environment because
public sector incentives offset a large portion of any
financial burden imposed by the ordinance. Any
additional costs required to construct affordable units,
over and above the amount of the incentives, can be
passed forward to market-rate home buyers.

Economic incentives are expected to help stimulate the
development of affordable housing, but they may not be
essential in strong markets. Real estate developers can
maintain a competitive rate of return by passing the
entire cost of low- and moderate-income housing on to
market-rate home buyers when demand is robust.33 While
such an approach may strain the financial resources of
households that do not qualify for affordable housing
programs, residential units should be produced for the
targeted income groups.34 Critics argue that local govern-
ments intentionally use inclusionary zoning to shift the
cost of affordable housing to the private sector in this
manner. The approach is potentially beneficial for the
public sector because it provides a subtle way to raise
revenue for the construction of low- and moderate-
income housing that may face less political opposition
than other initiatives.35

Inclusionary zoning is anticipated to be less effective in
weak markets where the cost of producing affordable
housing cannot be shifted to market-rate home buyers.
Real estate developers must reduce land bids or request
assistance from the public sector to maintain a competi-
tive rate of return in these cases. It may be impossible for
developers to pass regulatory costs backwards in the event
they already own buildable sites. Some mixed-income
development may occur when generous economic incen-
tives are available, although inclusionary zoning
ordinances are expected to be largely ineffective in weak
markets when public sector support is limited.

The theoretical conclusions presented above were tested
in three recent empirical studies completed by
independent authors.36 The Furman Center for Real
Estate and Urban Policy at New York University
examined inclusionary zoning’s impact on housing supply
and prices in the San Francisco and Boston metropolitan
areas.37 Inclusionary zoning encouraged a modest amount
of affordable housing development in the San Francisco
metro area over time without constraining market-rate
housing supply or putting upward pressure on prices.
Density bonuses were found to increase the number of
affordable units constructed in the market. Municipalities
near Boston with mature inclusionary zoning ordinances
had a higher probability of affordable housing develop-
ment than those without. However, economic effects
commonly associated with excise taxes were observed in
the market. Municipalities with inclusionary zoning
ordinances issued 10–30 percent fewer single-family
building permits on an annual basis when compared to
municipalities without inclusionary zoning. Housing
prices also were found to be 2.8–3.9 percent higher in
municipalities with inclusionary zoning. Both supply and
price effects increased with the amount of time an inclu-
sionary zoning ordinance was in place.

Another study examining inclusionary zoning’s impact on
housing supply was completed in Los Angeles County
and Orange County, California.38 Seventeen cities with
inclusionary zoning ordinances adopted at different times
over the last 35 years were evaluated. No statistically
significant effect was found on the total number of
residential building permits issued. The authors inter-
preted the results as evidence that “critics of inclusionary
zoning misjudge its adverse effects on housing supply”
when appropriate economic incentives are provided by
the public sector. While this may be true, the results of
the study left unanswered questions about the merits of
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inclusionary zoning because price effects were not
considered. Housing starts would not be expected to
decline in these municipalities if strong demand during
the study period allowed developers to pass additional
regulatory costs on to market-rate home buyers.

The National Center for Smart Growth Research and
Education completed a more comprehensive analysis of
inclusionary zoning in California by examining its impact
on the supply, price and size of housing throughout the
state.39 Once again, inclusionary zoning was not found to
restrict housing supply. The research did, however, find
evidence that inclusionary zoning increased the price of
constant quality single-family housing by approximately
2.2 percent after controlling for jurisdictional and
temporal factors. A more granular analysis demonstrated
that inclusionary zoning ordinances increased the price of
housing sold for more than $187,000 by approximately
five percent, while increasing the price of housing sold for
less than $187,000 by only .8 percent. Homes sold for less
than $187,000 were, however, found to be 33 square feet
smaller on average in municipalities with inclusionary
zoning ordinances. All of the results are consistent with
economic theory and suggest inclusionary zoning
ordinances can operate as an excise tax. In strong markets,
regulatory costs may be passed forward to affluent home
buyers in the form of higher housing prices and on to less
affluent home buyers in the form of a reduction in the size
of residential units.

CONCLUSIONS

Inclusionary zoning ordinances encourage or require the
private sector to produce affordable housing for a specific
segment of the market through a unique combination of
legal mandates and economic incentives. Over the past
three decades, this type of land use regulation has proven
effective in municipalities with strong housing demand.
There is, however, convincing empirical evidence that
inclusionary zoning ordinances can operate as an excise
tax on residential development in some instances.
Policymakers must be aware of potential excise tax effects
in the current economic environment because weak
housing demand may prevent developers from passing
regulatory costs on to market-rate home buyers.
Inclusionary zoning may therefore stifle residential devel-
opment and produce little affordable housing unless the
ordinance balances any financial burden imposed on the
private sector with offsetting economic incentives. �
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