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FOCUS ON COMMERCIAL REAL ESTATE

Navigating the Complex World of Business
Property Leasing—The Tenant’s Side
BY ARTHUR MAZIROW, ESQ., CRE

NO CONSULTANT, REAL ESTATE BROKER OR LAWYER likes a

client to accuse him or her of over-lawyering a lease. This

is particularly true when one is acting on behalf of a

prospective tenant in a lease that has been prepared by

the landlord. A lease is a very complex document; a fact

that clients who do not deal with leases on a regular basis

fail to recognize. The lease is only a “simple” document

for those who are not knowledgeable. 

The leasing of real estate for business use has been a part

of the business scene since time immemorial. Originally,

the courts viewed a lease as a sale of the real estate for the

term of the lease. That concept resulted in the tenant

taking the property with all its defects and inadequacies,

and the lessor having no responsibility for the condition,

repair or maintenance of the property during the lease

term. The tenant also was required to continue paying

rent under any circumstance. Even if the building burned

down, the tenant was obligated to pay the rent.

When the subject of the lease is residential property, all

states have changed that rule by court decision or legisla-

tive action. But when it’s a business lease—whether the

property is commercial, office or industrial property—the

rule has been changing very slowly. In fact, states’ rules

vary widely when it comes to identifying parties’ obliga-

tions and rights when nonresidential property leases fail

to address key issues.

However, in one respect, all U.S. courts are in agreement:

To a substantial extent, parties can change the rules by

signing a written lease that contains different rules than

the law would otherwise impose. In effect, the law

permits the parties to make up their own rules if they

wish to, so long as they do not violate applicable law or

public policy.
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Leases concerning business property, whether typed or

printed, are, for the most part, heavily biased in favor of

the lessor. The tenant and the tenant’s representative must

examine this one-sided document closely to determine

whether it contains the business points the parties agreed

to and ensure nothing has been added or deleted since

they reached the informal agreement. However, the lease

form will contain a great number of provisions that no

one ever spoke about and the tenant didn’t think about,

and it likely will fail to mention concepts that the tenant

has raised with the lessor’s representative. So the negotia-

tion process begins.

Because leases are extraordinarily difficult to read and

understand (surpassed only by insurance policies) and

contradictions almost always

exist, the negotiation process

rarely comes to a speedy

conclusion. When the tenant

gets the lease form from the

lessor, it is a heavy, thick and

forbidding document. The

tenant usually doesn’t have enough technical knowledge

to understand all its implications and must decide

whether to sign it as is, read and negotiate it without help

or retain a knowledgeable and experienced representative

to conduct a review.

Depending upon the degree of sophistication of the

tenant and the tenant’s representative, they may or may

not deal with important issues in the lease—not the 

least of which is clauses the lessor did not put into the

lease, but the tenant should insist upon being included 

in the lease.

ISSUE NO. 1: DRAFTING THE LEASE

The question of who will prepare the lease form is a very

important one. The side that has drafting rights has the

opportunity to make sure everything it wants is in the

lease and slant the transaction to its favor. That

favoritism—which can be expressed in writing or can

occur by omitting critical terms, conditions or concepts—

can be heavy-handed, medium or slight.

Typically, the lessor will draft the lease and present it to

the tenant. An exception to his general rule is when the

tenant is a Fortune 500 company. Then, the tenant pres-

ents the lease form to the lessor. In that event, the lessor

will have all the problems with the lease form that the

tenant normally experiences. If the bargaining position of

the lessor and the tenant are equal, then every clause and

term is subject to negotiation and every term can become

more onerous or fair.

Whoever drafts the lease, whether the lessor or the tenant,

has some basic decisions to make about the lease. The

lease can be a one-way document that attempts to give

100 percent protection to the side that is paying for the

lease to be prepared. This lease is so tough that merely

reading it makes one angry. Taking that approach means

a long, drawn-out negotiating process that can be very

expensive to both sides and can result in the lease falling

apart if either party has other options.

Another approach to lease preparation is to write a lease

that, in the very first draft, gives to the other side the

protections they would get if represented by someone

knowledgeable in real estate leases. A lease transaction

that starts from this type of document will result in a

faster process, have less legal expense for all parties and be

a much more pleasant experience.

Frankly, it is easy to prepare a lease that no one will sign.

The trick is to have a lease that people will sign quickly,

with a minimum of acrimony and expense.

Unfortunately, in many cases the lessor initially presents

the prospective tenant with the toughest lease possible,

and the tenant must start the negotiation process to elim-

inate the most unreasonable provisions of the lease. 

NEXT: THE NEGOTIATION PROCESS

The number of changes that a tenant can reasonably

expect to negotiate will vary with the facts of each lease.

And that number commonly has less to do with the nego-

tiating skill and knowledge of the tenant and the tenant’s

representative than the amount of space available for rent

in the marketplace. If a great deal of space is available for

rent, the lessor will be willing to consider any and all

suggested changes. If there is little available space that is

No single lease form is correct for all types of property, lessors and tenants.
All leases have similarities but there is no single form that fits all transactions.
Like it or not, all lease forms must be negotiated. It’s the nature of the beast.
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suitable for the tenant, the lessor probably will not do a

lot of negotiating.

No single lease form is correct for all types of property,

lessors and tenants. All leases have similarities but there is

no single form that fits all transactions. Like it or not, all

lease forms must be negotiated. It’s the nature of the beast.

The problems that a tenant will experience with a lease

are rarely apparent at the beginning of the lease term. As

problems arise, though, the tenant could discover that a

poorly negotiated lease does not provide the protection

the tenant thought it did.

Most legal and practical problems that tenants experience

with leases are omissions in the lease document. That is,

the lease doesn’t cover issues at all, or the lessor covers

issues in his favor and the tenant doesn’t pick up on it

before signing the lease. Most omissions are easily

addressed and will come to mind if the tenant

approaches the transaction as if it were a purchase 

of the property. If the tenant looks at the lease like a

purchase—and considers what would be desirable if this

were a sale agreement—then deals with the transaction

from that point of view, the tenant will be able to avoid

many future problems. 

Addressing those considerations and including them in

the lease will give the tenant a great deal of protection.

MAKE A POINT TO ADDRESS KEY ISSUES

When reviewing leases, tenants and their representatives

should be careful to:

Ensure the lease incorporates representations the lessor

made to induce the tenant to enter into the lease
If the lessor or the lessor’s broker made specific represen-

tations during the negotiating process that certain matters

of extreme importance to the tenant will occur in the

future or have occurred, those matters should appear in

the lease as a representation and warranty by the lessor.

These representations and warranties are colloquially

called the “but for” rule, meaning that but for those oral

representations the tenant would have not entered into

the lease.

Obviously, what is important will vary from tenant to

tenant, taking into account the nature of the business to

be conducted in the leased premises as well as the nature

of the property itself and the availability of other suitable

locations. The tenant’s representative must learn from the

tenant what those “but for” representations are or they

will not be in the lease. The tenant’s representative should

be aware, however, that the typical lessor-drafted lease

states that the lessor is not making and has not made any

representation of any type or nature to the lessee that is

not contained in the lease.

Ascertain authority of lessor to sign the lease

In a real estate purchase transaction, a title insurance

company insures the buyer that the grantor of the deed

has the authority to execute the deed and deliver good

title to the property to the buyer subject to only specified

items. Rarely does the leasing tenant obtain title insur-

ance, but the same issue exists. 

Is the person or entity signing the lease the owner of the

property? In most circumstances, the same person or

entity who has to sign a deed to sell the property also has

to sign the lease. If a lessor is an individual and that indi-

vidual is married, both spouses usually have to sign the

lease. If an agent of the owner or a trustee of the trust

that owns the property is signing the lease, it is up to the

tenant to determine whether the person or entity signing

on behalf of the owner has the authority to enter into the

lease. If there is no such authority or if person required

to sign the lease did not, the lease may be either void or

voidable. This circumstance can be particularly disturb-

ing to a tenant who has invested large sums of money in

the property in the form of tenant improvements or

similar activities.

The tenant’s representative also must find out if the

tenant wants a policy of title insurance, which insures

leasehold interest in the property.

Determine the nature of encumbrances 
against the property
Rarely will a commercial property buyer make a purchase

without a preliminary title report and a title insurance

policy insuring that no liens—or only known liens—are

recorded against the property. The buyer is concerned

because if an encumbrance on the property is not paid, a

foreclosure could occur and wipe out the interest of the

buyer. The same concern exists for the tenant. If a trust

deed, mortgage or other encumbrance on the property is

superior to the lease of the tenant and that encumbrance

or trust deed or mortgage goes into default, a foreclosure
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by that superior encumbrance will wipe out the interest of

the tenant.

Though most representatives think of encumbrances 

as constituting deeds of trust or mortgages to secure

monetary obligations, the word “encumbrances” is a

much broader term. It could mean that some other

tenant has an option to purchase the property or some

litigation concerning the property that is disclosed by a 

lis pendens or notice of litigation affecting title or posses-

sion could interfere with the tenant’s leasehold rights.

Those other encumbrances could include not only

options to purchase, but also options to extend another

tenant’s lease, which

could affect his property

or, in a retail context,

that someone has an

exclusive right to sell

certain merchandise in

the location.

The way to avoid or learn about these problems is for the

tenant to obtain a title report and a policy of title insur-

ance for the leased property. The tenant also should

consider obtaining a boundary line survey. The sophisti-

cated tenant will obtain a policy of title insuring lease-

hold rights and a boundary line survey that shows all

easements, parking and the location of the building on

the property.

Obtain a warranty from the lessor regarding the amount
of square footage in the leased premises
During lease negotiations it is customary for the rent to

be quoted in terms of price per square foot either on a

monthly or yearly basis. When parties reach agreement

on economic terms the lease is prepared and presents a

number that was calculated, but frequently does not state

the price per square foot or number of square feet in the

leased premises. There are a number of ways to measure

the amount of space being leased. For obvious reasons,

the lessor wants the premises to contain as much space as

possible whereas the tenant wants the space to be the least

amount possible.

The agreement should always include the number of

square feet comprising the leased premises and how it

was calculated. It also should have a provision for resolv-

ing disputes about the amount of square footage and the

method the parties will use to determine the square

footage. The tenant also should decide whether to require

a measurement of the space before signing the lease. 

Ensure the lease includes restrictions that limit the
lessor’s ability to lease space to certain types 
operations that would conflict with co-tenants’ 
businesses or have negative impact on the operation 

of a multi-tenanted property
Many businesses, particularly retail businesses, should

require restrictions on the lessor’s ability to rent space to

other types of tenants that might interfere or conflict

with the tenant’s use. Even in office buildings, the tenant

should address this point because, for example, if an

office building is not designated initially as a medical

office building but subsequently is turned into a medical

office building, the elevator service likely will be inade-

quate and result in long delays and very unhappy tenants

and customers.

Provide that tenant can make repairs, if needed, 

and deduct costs from rent
The lease always spells out some obligations for the lessor.

If the lessor does not perform those obligations, the tenant,

in most states, doesn’t have the right to use the all or some

portion of the rent to perform the lessor’s obligation—

unless the lease gives the tenant that right. The Lessor

rarely offers the tenant the right to repair and deduct. The

tenant will have to request and insist on that right. 

In most states, the obligation of the tenant in nonresiden-

tial leases to pay rent is an unconditional promise unless

the lease provides otherwise. If there is no “otherwise

provision” in the lease, the tenant must continue to pay

rent even if the lessor is in default of performing obliga-

tions outlined in the lease.

Address any free-rent issues
Depending on market conditions, a tenant may obtain

free rent for some period of time. Normally, free rent to

the tenant means freedom not only from base rent, but

No matter how innocuous, options are a disadvantage to the lessor because they
restrict the lessor’s ability to deal with the property. For that reason, lessors are
very reluctant to grant options of any type to the tenant; the tenant should ask for
options because options often give the tenant some leverage in future negotiation.
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also common area and operating expense charges. Odds

are, however, the lessor will have a different view.

Separate improvement rent from base rent
The term “improvement rent” means the amount of

money added to the base rent to cover the lessor’s cost to

make additional improvements to the leased premises.

This cost typically is amortized over the term of the lease.

The improvement rent should be separated from the base

rent because once the improvement rent is paid, the

tenant should pay only base rent. In the event of

consumer price index increases, those increases should be

based only on the original base rent, not on the improve-

ment rent.

In addition, if there is to be a fair market re-evaluation

of the base rent, the lease should provide that the 

re-evaluation shall not take into account improvements

made by the tenant, or any improvements that were paid

for by improvement rent or by the tenant directly. 

Leases often provide for midterm increases in rent to fair

market rental value as well as options to extend the length

of the lease. If a midterm revaluation occurs, will the

tenant be treated as a “new incoming tenant” with all the

concessions given to a new incoming tenant? The same

issue exists when the tenant considers exercising the

option to extend.

The tenant should request a specific agreement on the

process used to make determinations of fair market rental

value as well as the process used in the event of a

disagreement. Frequently, the process for dealing with

disputes concerning fair market rent is binding arbitra-

tion. However, often it is difficult to tell from the lease

whether the parties intended the method of determining

fair market rental value to be binding. The best practice is

to clearly state whether the determination is binding; fail-

ing to do so will result in litigation concerning the

process and not the substantive issue.

Limit amount of time lessor can delay in delivering
possession of the leased premises to the tenant

This issue regards how long the tenant will wait for the

lessor to deliver possession of the premises. The lessor’s

inability to deliver the space may arise because of a

number of problems; however, whether those problems

are within or outside the control of the lessor, the tenant

should have a limit on how long the tenant will have to

wait. At some point, the tenant must have the right to

walk away from the lease without penalty.

Obtain warranties from the lessor 
concerning the leased premises
The tenant will want to require the lessor to warranty

that the leased premises, as of the time the lease

commences, will be in compliance with all applicable

building codes; and if it is not, the lessor will promptly

make repairs at the lessor’s cost. In addition, the tenant

probably will want the lessor to warranty that the

mechanical equipment in the leased premises are in good

working order and condition, and if not, the lessor will

make repairs at the lessor’s cost.

In addition, the tenant will want a warranty from the

lessor that no hazardous contamination is affecting the

leased property. This is very important for the tenant

because it is possible for a tenant to be legally liable to

clean up hazardous contamination even if the tenant did

not cause it to occur or if it were a preexisting condition.

Ask for options
Many types of options could apply to a lease including

options to extend the term of the lease, purchase the real

estate, terminate the lease early, the right of first refusal to

lease additional space and the right of first refusal to

purchase the property if the lessor ever decides to sell.

No matter how innocuous, options are a disadvantage to

the lessor because they restrict the lessor’s ability to deal

with the property. For that reason, lessors are very reluc-

tant to grant options of any type to the tenant; the tenant

should ask for options because options often give the

tenant some leverage in future negotiation.

Exclude inappropriate operating expenses 
or common area charges
The concept of the tenant paying some portion of the

operating expenses or common area charges, also called

CAM, is that the lessor is obligated to maintain the prop-

erty in good and proper order, condition and state of

repair for the benefit of all tenants and that each tenant,

or some of them, shares proportionately in the cost of the

CAM. Expenses that the lessor cannot include within

CAM have a negative value on the property because it is a

cost that the lessor must absorb, which results in a lower

net operating income from the property. Therefore, it is

to a lessor’s benefit to include within CAM as much



expense as legally permitted, and to the tenant’s advan-

tage to keep the list as short as possible.

The types of expenses that a tenant will want to exclude

from CAM are:

l Leasing commissions, attorneys’ fees, costs, disburse-

ments and other expenses incurred in connection with

negotiations or disputes with tenants or leasing, reno-

vating or improving space for tenants or other occu-

pants or prospective tenants or occupants of the

project

l Costs, including permits, licenses and inspection fees

incurred in renovating or otherwise improving, deco-

rating, painting or redecorating vacant space or space

for tenants or other occupants

l Lessor’s costs of any service provided to tenants or

other occupants for which lessor is entitled to be reim-

bursed as an additional charge or rental over and

above the base rent payable under the lease with such

tenant or other occupant

l Any depreciation or amortization on the project 

l Cost of a capital nature including, but not limited to,

capital improvements, capital repairs, capital equip-

ment and capital tools as determined in accordance

with generally accepted accounting principles

l Cost incurred in conjunction with the investigation,

remediation and/or monitoring of hazardous

substances, including asbestos

l Expenses in connection with services or other benefits

that are not provided to tenant but are provided to

other tenants or occupants

l Costs incurred because of lessor’s violation of any

terms and conditions of the lease or any other lease

relating to the project

l Overhead and profit increments paid to subsidiaries or

affiliates of lessor for management or other services

provided to the project, or for supplies or other mate-

rials to the extent that the cost of such services,

supplies or materials exceed the cost that would have

been paid had the services, supplies or materials been

provided by unaffiliated parties on a competitive basis

l Interest on debt or amortization payments or increases

in interest or debt on any mortgages or changes in

deeds of trust or any other debt for borrowed money

l Rent or other payments related to any ground lease or

underlying lease

l Rentals or other related expenses incurred in leasing

air conditioning systems, elevators or other equipment

ordinarily considered to be a capital nature, except

equipment used in providing janitorial services that

are not affixed to any building in the project

l The cost of all items and services for which tenant

reimburses lessor or buys from third persons, or that

lessor provides selectively to one or more tenants with-

out reimbursement

l Advertising and promotional expenditures for the

project

l The cost of repairs and other work occasioned by fire,

windstorm or other casualty of an insurable nature

and other work to the extent of insurance or condem-

nation proceeds

l Any costs, fines or penalties incurred because the lessor

or any other tenant violates a governmental rule or

regulation

l Any costs for sculpture, paintings or other objects of

art

l Wages, salaries or other compensation paid to any

executive employees above the grade of building

manager shall be included in lessor’s general overhead 

l The cost of correcting any code violations that were

violations before the commencement of the term of

the lease

l Any other expense that under generally accepted

accounting principles or practices would not be

considered normal maintenance or operating expenses

l The cost of liability insurance in excess of $5 million

l The cost of any earthquake insurance

l Any increases in real property taxes if the project is

sold, exchanged or transferred, or if there is otherwise

a change in ownership of the project
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l Any costs or expenses attributable to any merchants’

association or other association of tenants—or the

shopping center, if tenant is signing a shopping center

lease.

l The cost of repairing any part of common areas that

was negligently designed or defectively constructed

l Cost and expenses incurred by lessor in performing

lessor’s obligations to maintain and repair the project,

which are stated in the lease to be at the sole cost and

expense of the lessor

l Excess premiums for insurance covering common

areas of the project caused by extra-hazardous use or

activity therein by other tenants or occupants

Address the following matters:
l Count parking spaces to make sure there is sufficient

space for all vehicles, particularly if the parking is

shared with other building tenants. Specify parking

fees, if any, and if there are charges, whether the

income is credited against CAM charges.

l Hire independent experts to check the condition of the

mechanical, structural and electrical aspects of the

property; research permitted uses under building and

zoning laws and covenants; report conditions and

restrictions against the property; conduct an environ-

mental evaluation of the property and its surrounding

area; and inspect the records of the EPA, fire depart-

ment, building department and health department

with jurisdiction over the property.

l Protect tenant against the inability to use the property

for reasons related to health and safety caused by other

tenants, loss of utilities, national and local emergen-

cies, defects, problems and contamination of the prop-

erty not caused by the tenant.

l Affirmatively state that tenant is not liable for the

repair of structural defects in the property.

l Retain the services of an insurance risk manager to

review the insurance provisions in the lease.

l Sit down with an attorney to review the lease, in

person, paragraph by paragraph.

CONCLUSION

The commercial real estate lease is a very complex docu-

ment—so much so that some consider it a miracle every

time a lease is signed. Lease signings occur because of the

tenant’s need for space, the lessor’s need to rent space and

obtain a stream of income for debt service on loans on

the real estate, and the real estate broker’s need to earn a

commission. Those various needs result in signed leases

even though it is never easy and many potential problems

remain for the future. n

Note: Portions of this article have appeared in previously

published articles written by the author.
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