
CURRENT INDUSTRY INITIATIVES
Most people agree on the promise of the technol-
ogy and real estate interfacc. The real question
is:

"What's happening "on the ground" as the
industn' attempts to reap thL' benefits t'rf tlre
promised rewards? What's worked and not
worked and why?"

In a 2001 surve,y of 508 technology/rL.al estate
interface firms by Rick Huijbregts,l' 39 of the
firms focused on the design, development, and
use of phvsical spacc and 46tl on improving erist-
ing processes and providing services to the real
estate industry. Of the 468 firms, 70 had ceasecl to
exist in their original form, with 28 having ber,.n
bought or mt'rged. Of the remaining 398 compa-
nies, 243 could be characterized as "process
proviclers" and 156 as "service providers."

Process providers focus on the facilitation of core
business processes such as brokerage, financing,
procurement and property management.
Approximately half of these services focus on
the early stages of the real estate process (from
planning through design to construction). The
other half targets operational and financial rc'al
estate sub-markets such as propertv and portfo-
lio management. More than half of the studied
process providers targeted the residential sector
with the remainder focused on comme,rcial re.al
estate.

Huijbregts observed a growing trend bv these
firms to provide portals and hubs, where front and
back-end systems are dire'ctly linked to customers,
tenants, and users. Firms moving in this direction
include Realm, Bricsnet, and Loopnet. Sr.'veral
technology companies that had previously focrrsed
on other industries also had entered the real estate
field with integration products (e.9., Microsoft,
sAP, i2).

Based on his research, Huiibregts concludes

"These evolving online service providers will
rapidlv provide complementarv products and
services to enable a total product delivery and to
establish a one-stop shop for integrated service's
and products. The traditional hdustry players
will undergo similar e.volution and consequent-
ly provide a wider rangc of complementary
products and services to their customers. . . ."

USER RESPONSES
The impact of these industry initiatives on users,
however, was noticeably mixed. In a subsequent
survey of real estate investment managers,
Huijbregts found that only 30 percent were
strong proponents of invL'sting in technology,
mostlv to improve internal efficiencies.'' A typi-
cal response was:

"We iust need the technologv to facilitate our
existing business processes - with()ut the tech-
nology we wotrld not be able to grow as we do."

Another 20 percent claimed to have embraced
technology to enhance their competitive position
vis-i-vis their clients. The remaining 50 percent
had made the investment to "keep up nith the
competition" and anticipated significant cost
reductions in the future.
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None of the surveved firms had studied in depth
the retum on their technology investment. REITs
tendecl to vic'w technologv as an "investment"
whereas other respondents viewed it as a "cost"
factor, crcating a difference in perception that
could directly affect future expenditures. Still oth-
ers sarv tc.chnologv as creating "headaches" and
"unwantecl change." None of the respondents had
re'placed services provided by brokers, consult-
ants, or appraisers through technologv solutions or
by bringing the responsibility in-house.

Huilbrep;ts also found that a significant number of
re.spondents clid not I'rave a clear understanding of
the impact of technology on their organization and
inclividu.rl employee performance prior to imple-
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f[1 he p.lst ei8ht('en monlhs have seen a pletho-
I ra of to,.ic mold lawsuits rivaling tht'

I asbestos and lcad-based paint tort cl.rims for
litigation potential. This article discusses this
recent phenomenon; the measures that can bc,

take'n to protect against such claims; and the
prospects for future nrold-spccific govemmental
regulation.

WHAT IS "TOXIC MOLD"
AND WHY IS IT A CONCERN?
Molcl is a fungus that is naturally occurring and
found both indoors and outdoors. To survive,
mold requires onlv a source of food, warmth, and
moisture. Its foocl sources are many, hclucling
building materials such as wood, carpet, ceiling
tiles, dryrvall, upholste,rv, wallpaper, and
sheetrock. Warmth and moisture are plentiful,
especially in humid climates. The United States
Environmental Protection Agency (EPA) estimates
that more than 20,000 species of mold exist, manv
of which are harmless. Nevertheless, molds such
as stachvbotrvs, aspergillus, cladosporim, and
penicillium may be potentially harmful to health,
especially when present in high dosages.

Exposure to mold spores or mold may cause, in
sensitive individuals, allergic reactions such as

dermatihs, runny nose, sneezing and red eyes and
may exacerbate asthmatic conditions in those who
have asthma. Inhaling or buching mold may also
irritate one's eyes, skin, throat, and lungs or cause
hypersensitivitv pneumonitis. For those molds
that produce mvcotoxins (potentially toxic sub-
stances), the symptoms of such exposure include
liver cancer, toxicosis, infant pulmonary (lung)
hemorrhage, and kidnev disease. Although scien-
tific research of the long-term health impacts of
mold has not been exhaustive or conclusive, claims
for damages for personal injuries have not abated.
According to an independent insurance .rssocia-

tion, toxic mold lawsuits against building owners
and managers, building product manufacturers,
builders, architects, engineers, contractors, and
insurance carriers "are beginning to rival 'construc-

tion dcfect' claims in their number and magni-
tude." Examples of such litigation include:
1. Recovery of a $14 million verdict by Martin

County, Florida, which was upheld on appeal,
against the builders of the Countl, courthouse.

2. A verdict of $32 million bv a Texas ,ury against
an insurance carrier for actinE in an unfair,
deceptive,, and fraudulent manner w,hen evalu-
ating the homeou,ner's propertv damage claim.

3. Recovery by Polk County, Floricla, of $47.8 mil-
lion in scttlcments .rgainst various companies
involved in the construction of the Polk Countv
courthouse (including $35 million from the gen-
eral contractors' builder's risk insurer).

.{. Award of 96.7 million against a North Carolina
motel owner for construction defects that result-
ed in water intrusion and mold accumulation.

WHAT CAN YOU DO ABOUT MOLD?
Given this emerging mold problem, possibly driv-
cn bv modc'm energv-efficient building practices
and the, increased use of new building materials,
building ou,ners and operators, contractors, insur-
ancr carriers, and propcrtv managcrs are inquiring
as to the steps, if anv that can bc taken to avoid or
minimize liability for mold-relatt'cl claims.
Protection comes in .1 \,ariety of forms: legal, tech-
nical, insurance-related, or a combination of each.

On the legal front, many building olvners and
managers are incorporating into their purchase
and sale agreements and leases, disclosures or sim-
ilar language acknolvledging that mold is "natural-
ly occurring" and that the builder orvner or man-
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Pending litigation includes the purported filing of
two class action suits against the owners of a num-
ber of Califomia apartment buildhgs and a report-
e'd lawsuit bv tenants of a subsidized housing proi
ect in New York against the building owners and
managing agent seeking over $12 billion in dam-
ages for cancer and multiple organ failure alleged
caused by fungal contamination. The lack of defin-
itive governmental regulations establishing safe
exposure levels and the dearth of conclusive scien-
tific data on the health impacts of mold will onlv
foster the proliferation of mold-related litigation
and concems.
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ager is not responsible for mold-related impacts.
The reasoning underlying such language is similar
to that of the radon disclosures - name'ly, to pro-
vide notice to the buyc'r or lessee of the potential
for mold and avoid anv claim based upon a failure
to disclose an environmental problem. Because
these disclosures have not bt'en the subject of
cxtensive litigation, their effectiveness has vet to be
determined. In addition, condominium develop-
ers are including in condomhium documents cer-
tain language restricting the use bv olvners of
building materials such as non-breathable wall
coverings on extcrior walls, low-permeabilitv
paints, and vinyl wall paper, which trap moisture
in gypsum wallboard.

To no great surprise, the extent to which current or
pre-existing insurance policies provide coverage
for mold-related damage is the subject of increas-
ing dispute. Coverage under general liability poli-
cies often revolves around the insured's ability to
show that the damage resulted from a "covercd"
cause of loss such as a ruptured plpe. Insurance
carriers themselves have responded to the rvave of
mold Ltigation by modifying ncw policy language
to clarifl, that mold-related damages are t'xcluded
from coverage or canceling policies thought to
have provided mold coverage. Although certain
insurance companies will insure against mold-
related risk, the. cost for such coverage is market-
driven and reflective of recent monotarv settle-
ments and verdicts.

As noted in one EPA publication, "[t]he kev kr
mold control is moisture control." The initial step
to moisture control is the performance of physical
inspections by competent and experienced envi-
ronmental consultants or industrial hvgienists.
Common indicia of mold are mustv, milde.wy
odors, and discoloration of walls and ceilings. The
objective of the inspection is to confirm the pres-
ence, extent, and origins of suspected mold con-
tamination and sources of moisture such as leaking
roofs of windows, malfunctioning or poorlv
designed ventilation svstems, and plumbing fail-
ures. Bulk sampling or surface sampling may bt,
nece.ssary as part of the assessment b verify the
existence of mold or identify specific fungal con-
taminants.

Somewhat surprisingly, neither the Nerv York
Guidelines nor the EPA guidelines recommend air

monitoring as part of a routine assessment unless
the visual reconnaissance reveals a contaminated
HVAC system; the presence of mold cannot be con-
firmed visually (behind walls) but is suggestecl; or
health-related svmptoms have been diagnosed. If
air monitorinB is conductecl, the monitoring
should include concurrent outdoor testing, for
comparative purposes. Ultimatel), however, the
scope of the' inspection also del.lends Lrpon a num-
ber of non-scientific factors: whether health
impacts arr: being asserted; u'hether significant
potential liability exists; and whether a lawsuit has
been filc'd. One significant benefit of a comprehen-
sive assessment is that it may reveal the party or
parties responsible for anv molcl infestation.

Upon leaming of a mold problem or a prospective
fungal source, the Nelv York Cuidelines recom-
mend that "[b]uilding materials supporting fungal
growth must be remediatecl as rapidly as possible
. . ." ancl similarlv rc.commend the removal of mold
"as soon as it appears." The guidance document
sets forth five differc'nt types of abatemcnt, varying
rvith the size of thc mold-infested area. Typical
remediation efforts include, without limitation,
cleaning with a dctergent solution; removal of
porous materials that have been infected; abrasive
cleaning of contaminated surfaces; demolition of
plaster walls; air monitoring; hazard communica-
tion to building occupants in tht'affectecl area; and
post-remed iation inspections. The primary
emphasis of abatement is thc elimination or reme-
dy of the source of water accumulation through
proper maintenance and expeditious re.pair, to pre-
vent the reoccurrence of fungal growth.
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re.porting on the status of each transaction and
activitv with each tenant and each property.

On the service side, a variety of tools increasingly
provide for improved services to the tenant.
Displays in elevators inform tenants and users of
weather and the latest news, as well as property
announcements. Interactive displavs in lobbies
replace largelv static directories. Rooms and serv-
ices can bc ordered and scheduled via a building's
intranet system. In re'tail properties, lntemet con-
nections and displays now allow for a seamless
convergence between the virtual and physical,
linking the shopper to both physical and online
retail space, thereby t-nhancing the shoppert over-
all experitnce.

IMPACT ON PHYSICAL SPACE
As we learn to adapt to new technologies and inno-
vation, physical space itself may change. Examples
of this metamorphosis already occurring include;
I Changes in the physical workplace with open

planning svstems, aided by technology, provid-
ing greater flexibility in an increasingly team-
oriented lvork environment.

I Disperscd workplace locations, linked by tech-
nokrgy, where employe'es can effectively inter-
face with the'ir colle'agues while be'ing closer to
family and other personal obligations and
opportunities.

r Changing retail environments that combine vir-
tual and phvsical shopping experiences to give
shoppers more product information, match sizes
and preferences better, and provide bettet more
competitive pricing.

I Regional throughput facilities, located at maior
transportation hubs, which speed up the move-
ment of goods, thereby reducing inventory hold-
ing costs and accelerate product delivery to pur-
chasers. This is enlranced bv smaller re-distribu-
tion centers, where large shipments can be bro-
ken dou,n into individual delivery packages.

I The "smart" residence where virtual and physi-
cal merge, effectively combining working and
living environments.

These are just a few examples of changes occurring
in our physical environment as a direct result of
the development and application of technology.
The continuing development in fiber optics, wire-
less applications, and other promising technolt.>
gies will permit us to be even more virtually acces-
sible in the future. This should lead to additional
changes in our phvsical environment as well.

IMPACT ON REAL ESTATE
TRANSACTIONS
Emerging technology is expected to improve the
efficienry of real estate transactions in a variety of
ways:
! Provide a broader market of potential buyers or

selk,rs (tenants or buildings)
I Provide more information in a timelv fashion to

make better decisions
! Provide greater transaction transparency
I Reduce transaction time
I Reduce transaction costs
r [n some cases, eliminate the service provider

altogether (i.e., principal to principal)
I Improve reporting and process control

It is anticipated that most of these benefits would
initially accrue to principals in the transactions.
While service providers will not be eliminated
from the market, their role and valuc' proposition
with real estate principals is expected to change
dramatically.

IMPACT ON INTERMEDIARIES
As a result of these chanS;es in real estate transac-
tions, brokers and other intermediaries are
expected to become either:
I Advisors who add significant value through

expert advice and insight
I Process facilitators who guide transactions using

Web-based tools

Irr either case, brokers will be under increasing
pressure to do more work in less time, probably for
lower individual transaction fc.es. This will proba-
bly result in fewer brokers, but higher total com-
mission income to those remaining who leam to
master and effectively use the new tools and sys-
tems.

ln anticipation of this trend, most U.S. brokerage
firms, either individually or in collaboration
with other firms, are striving to develop more
efficient transaction models. Most of these mod-
els are based on aggregating buyers and sellers
through a common, Web-based platform which
offers aggregated information (listing and avail-
ability), standardized documents, established
processes, instantaneous messaging and event
logs, and contract management (lease adminis-
tration). Such a platform is expt'cted to facilitate
market information, negotiations, and firm/per-
sonal relationships.':
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FUTURE REGULATION
Until spccific qu.-rntitative standards regulating the
presence of mold-rclateci toxins are developed and
enacted, this area of the law will remain murky.
Common-larv case lalv lvill help refine the respec-
tive obligations of the affected parties but given the
stare dccisis effect of such cases, the protracted
nature of such litigation and the potential for set-
tlement, such refinement is expected to be slow
and incromental, putting a premium on prevention
and expedient, comprehensive remediation. .r:r




