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An issue that arises at tax time is the constant barrage
of complaints as to the complexitv, involvement, and
inter-workings of the fc.deral income tax law. We
often refer kr this law as the "Cotle," referencing 26
U.S. Code Annotate.d, which is the portion of the
United Statc.s Code that relates kr the federal income
tax larvs-

Numerous arguments and presentations havc'
been made for the need to reduce the complexity of
the Tax Code. Thcre was an entire Institute prc-
senttd in February 2001, at the. Nra, Yor* LIrrilt,r-
silylTm Annlysts Ctn,entnrcnt Tm Polity workshopT
on simply the topic of tax code complexitv. Nu-
merous papers werc presented at that Workshop
regarcling the complexitv in the tax law and pos-
sible alternatives that should be reviewed to rt-
duce tlris complexitv. Those alternatives certainlt,
address the total repeal of the tax Iaw, as well as
.rppro.:ches that would allow for modifications on
a substantial basis, of the federal income tax law.

One article has stated that the venerable Tax
Code is 9,451 pages. ("Tax Reform Fever May Bc,

Spreading: After VA Sweep, COP Congressional
Candidates Take Airn At IRS Code," Tfu Wnshingtort
Posf, November 13, 1997 , Page D5.)

Others ar1;ue that "the Code" is actually much
less than 9,,151 pages. They point out that thc' lrrltr
itself is 200 pages and there are various Tables and
numerous other adjustments to the number indi-
cated. In one article that reviewed this page count,
the conclusion was that the "true" Code is about
2,000 pages. IFor a discussion on this page count, see
the short note by Robert Wells, "Meet the 9,451-page
Intern.:l Revenue Code," Tar Nofts 453 (July 23,
2001).1

Whatever the length of the Code, it is too long,
sav manv, and certainlv too complex, sav most.

One of the issues is horv we weigh "complexity."
Is that the number of calculations or the number of
tables that have to be used? Is it the number of rules
that have to be mcmorized and employed? Or is it
simplv the amount of time it takes to compk'te a tax
refurn?

An articleby William Cale, ("Tax Simplification:
Issues and Options" Tnr Nolc,s 1463. September 10,

2001), revieu,s of some of these issues. Cale noted the
survevs of some individual taxpayers as to the timc
it took them to record items, "leam" the rules, and
physically prepare the return. (There were also esti-
mates prepared bv Gale as to the cost to oper.rte the
income tax law itself, considering the parties that are
involved, whether Internal Revenue Service or oth-
ers.) Within the article, hr. also cited approximatelv
50 other articles as resources that commented on the
issue of complexiW.

The move for simplification, at least bv the Fed-
eral Joint Committee on Taxation, has produced a

"Summarv," printed in Trr-t Mrft,s 861 (Mav 7, 2001),
which lists pages of areas where reduction in com-
plexity would be most beneficial, assuming the ':n-
tire Code u,as not replaced.

Maior areas for simplification $,ere targcted, at
least bv the Joint Committee on Taxation, including
Alternative Minimum Tax (AMT); changes as t()
Adjusted Gross Income (AGl); changes relative to
Social Security calculations as they work into the
income tax field, and capital gain calculations in
some settings, among others. The sug5;ested areas
are certainlv much more detailed than thcse com-
ments as to areas that are in need of clarification or
elimination.

Tlre same concern and suggestions for reducing
complexities in tht tax law was examined in a recent
article by Philip Harmleink and William
VanDenburgh, ("An Appeal for IndividualTar Sim-
plification," Ta.t Nolts 107. January 7, 2002). In this
article, the authors recognized the concern for sim-
plifrcation by stating: "The overwhelming need for
tax simplification is nationallv recognized. Unfortu-
natclv, achieving tlris objective has proven impos-
sible."

If tax simplific.rtion is much neede.d but impos-
sible to reach, most taxpat.ers rvor.r ld not be etluipped

companies instead relv heavilv upon theircommer-
cial real estate brokers, consultants, and attorneys
as the companv makes the re l.rtively rare (and usu-
allv anxious) steps into the "minefield" of a conr-
mercial rtal estate leasL. transactions.

How can real estate brokers and transaction attor-
nevs rvork togcther at the outset of the process to
better serve the goals of their shared clients? The
authors offer the following guidelines for attornL'vs
ancl broke'rs representing tenants in user-based cor-
porate real estate transactions.

KNOW THE CLIENT-KNOW THE DEAL
To best serve our shared clients, n,e must stri\.r. to
know their normal business operations-and their
expcctations arising from tht'proposed real estate
transaction. But rarely does the typical terms sheet
or letter of intent for a commercial lease transaction
reflL'ct a complete understantiing of the nexus be-
tween the new space requirements and tht client's
normal business operations. For r,'xample, if the
client's sales or inventory build is seasonal, or if the
space is to be filled with inventorv n ith exotic or
unpredictable sourcing, project delivery lock-out
periods have k) be negotiated into the transaction.
Sufficient leverage should be supplied to cause the
space to be delivered during the period of time that
best corresponds with the user's capacitv (and rvill-
ingness) to absorb the new location.

An out-of-cycle. delivery of the real estate'can not
onlv create unusrral (and generallv avoidable) dis-
ruption in the user's business operations, it can
thrcaten one or more of the essential e'conomic
assumptions on rvhich these transactions.lre adVo-
cated to senior management of the company. That
is, of course, unle.ss the broker, attornev and client,
collaboratively rather than antagonistically, devekrp
program requirements well in advance of the site
selection and Iease negotiation processes. This ap-
proach emphasizes the shared understanding of
how the re'al estate transaction harmonizes with the
tactical and strategic goals of the company.

IMPORTANT ISSUES
Materialissuestobediscussed andevaluatedbvthe
leam beftrre tht'lease ncSotintions ineludc, amtrng
otht'rs, the follon ing:

Development Risks - ls the project new con-
struction? If so, the client u'ill require a candid
and complete assessment of practical risks of the
land development process. Thest, include special
zoning, building and fire safety, environmental,

sewage and other permitting issues or, nrore
unusually, risks attendant to proposed phased
deliverv of the improvements or risks inherent in
developing a project located in multiplc jurisdic-
tions. This assessmcnt should be made regard-
less of whether the client's manager assigned to
the real estate proiect understands this at the
outset of the procc,ss.

Identity of the Landlord - Record orr,nership of
existing office and industrial property inl,entory
and erluitablc. ownership of prirne development
sites ()ften are held bv spccid l-[)u rp()sc entities
that are affiliated with large, well-capitalized
real estate companies. As such, the ustr should
cleternrine early in the process whether an un-
conditional guarantv from a "net w,orth" affiliate
of the landlord is prudent to assure timely, com-
plete p.rerformancc of the landlord's construction
obligations-all within budget.

Special Building Requirements - All of the
user's representatives, including its attorncvs,
brokers, architects, and engineers, need to be
fully informed of the cc.rmpany's unique spatial
and fit-up requirements for the project, such as
clear t-loor height, HVAC and proiect securitv
systems, 24/7 vehicular and pedestrian access,
telecommunications, lighting, vehicle loading and
parking facilities, special sanitary sewage, irnd
toxic waste disposal. Will the architects or r.ngi-
neers be engaged by the client or the landlord?
This can be a major issue, particu larlv, regard ing
the duty and loyalty of these professionals.

Signage - Significant (and unusual) signage
requirements are often present in large-sp.race
office and industrial leasc, negotiations. We un-
derestimate our clients' c()mmitment to promote
their corporate ide,ntities on-site at our mutual
peril. The user's broker and legal team should
coordinate their efforts to ascertain the clie,nt's
signage requirements as soon as practicable in
the process-if only to obtain a relatively pain-
less concession bv the landlord to satisfu these
requirements. Of course, quite often the land lord
is porverless in this matter, as the municipalitv's
signagt requirements can be onerous and re-
quire a long lead time to complete (including
frequent resort to an appeal process).

Project Plans and Specifications - Ifthe prolect's
plans and specifications are not to be agreed
upon at the time the lease is deliverr'd bv the
plrtit.:,, a [,rir, undr'rstandable, .:rnd responsive
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to lessen the complexitv and would
have to continue to file their tax
returns under tht' existinB svstem.
Horv soon rve *,ill have tax simpli-
fication resulting in complexity re-
duction in the tax law.s remains
uncertain, especially with the fo-
cus for raising taxes, given the "sur-
plus" reversal that we have faced
in the last six months as to the
government 6sc and the loss of rev-
enue nith the don,nturn in the
economy.

However, it is clear that tax-
pavers are becoming extremelv
frustrated with comple'xities in the
tax svstem. If the tax svstem frus-
trates taxpavers, it is difficult to
undertake necessarv calculations
for filing a return. Manv taxpayers
throrv up their hands and do not
file. Thus, thev, of course, often do
not pav taxes. This would rrot be
the first time such result has oc-
curred in this country and in other
countries.

The need to reduce the com-
plexitv is not simply (rn e5()teric
discussion. If tht, larvs cannot be
reasonably enforced, thcre will be a
breaktlown of the economic svs-
tem.Rl l
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A sea change has occurred over the last 15 vears in the approach

A to ,.ul esiate t.rken by large, publicly owned businesses in the
L l-united St;rtes. Compr;rnies with large-scale needs for office and
industrial real estate have generally shifted from owners and operators
to tenants of such proprrties.

Manv factors drive a decision n,hether to orvn or rent real estate. The
chief reasons to rent include the decision to use working capital in the
companv's primarv business and the long-te,rm flexibilitv of leasing
rather than on ning an illiquid asset. Publicly owned firms in particular,
with the discipline of the public capital markets to maximize current
earnings, often find saleleaseback transactions advantageous for cor-
porate-owned real estate, and seek leasing opportunities to satisfv
additional real estate requirements. Unfavorable federal tax laws con-
cerning depreciation of improvements to real estate are another factor.

Somc large companies devote sophisticated internal resources to the
companv's real estatc. requirements. These include staffing real estate
departments for the site selection, leasing, acclu isition / disposition, ancl
management of the companv's real estate needs. Manv other compa-
nies, however, especially those with relatively static realestate requirt-
ments, do not have experienced internal real estate professionals. Those
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