
that the exchange accommGlation titlcholdcr !!ill bc tr('ated as
the beneficial o\!ner of the propertv for all federal inconre t,lx
purpose;. This inlormahon is required k)ensure th.t b()th parti(t
to a QEAA treat the transacti()n consistently for fcdcr.rl t.rx
purposes. The Iikely respondents are businesscs.ind other
for-profit institutions, and individuals.

Theestimated avera6e annual burden k) prepare thcagr(r('n1ent
and certification is two hours. The a'stimated number ol respon-
dents is 1,600, and the eslimated totnlnnnu.rl rcporting burdcn is
3,200 hours.

The estimated annual Irtquencv of responses is L)n occ.rsion

Booksand records relating to a colk'ction of infomlation nrust Lrc

retained as long as their contr'nts may bca()m{: matrrial in th.'
administration o[ any internal ravenue law. Gencrally, t.rx rc-
turnsand tax return information are confidential, as realuir('d by
26 U.S.C.6103.

DRAFIINC INFORMATION
The principal author of this rcvenuc procedure is J- Pcter
Baumgarten of the Office of Associatc Chief Counsel (lncomo
Tax and Accounting). For further information r('garding this
revenue procedure, contact Mr. Baumgarten .t (202) 622-4950.
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R. Michael Joyce, Esq., is o pnrt-
ner itl tlr [au'firm of Allen Matkins
LeckGnnfule & Ma ory LLP,a busi-
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itr CEQA, dndo1rrrw t ngrunrnts,
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lrtirre office.  

Califonria attempts to plan for expected explosipe grouth by adopting
"srtnrt-grourtlr" policies. Houeoer, the fetchittg title masks the chal-
lenges ahead.

F[he current p.rct, rrf gron,th in California is staggering. According

t to Ccnsus Bu rcau pr()iections, the population of the United States
I. is c.rpected hr incre.rst, 27.5 percent by the 1,ear 2025, n,ith a 56

percent boost in California. Substandard public education, crime, and
high housing costs have driven many to areas ranging beyond existing
urbanized centers. Yet as clevelopment reaches further from metropoli-
tan areas, critics of "sprau4" cite the decline of central cities, ll,orsening
traffic congestion, loss of open space, and srxial separation.

California's need for land planning became apparent during the explo-
sive growth years of the late 1950s. In 1957, 10 new cities sprang up in
Los Angeles County alone. In'1963, Calilornia enacted legislation that
created a Local Agcncy Formation Commission ("LAFCO") in each
county except for San Francisco. These LAFCO's were charged with
overseeing city incorporations, annexations, and the creation of special
districts. In 1985, three separate local government statutes governing
growth issues we,re consolidated into one body of law called the
Cortese-Knox Ltral Covernment Reorganization Act (the "Act"). Al-
most 20 vears later, infrastructurc :iystems throughout California are
cracking, with shortages of energy r('aching crisis proportkrns. Mirror-
ing concerns nationwide, California set'ks the kind of legal reform for
land planning as it faces the futurt.

Snannr GnowrH:

PnacucAl oR P.R.?
by R. Michnal Joyca
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The future expansion of California is big. By 2020,

California will add 
.11,000,000 

citizens to its currcnt
34,000,000, with 20,000,000 more by 2040. This ex-
plosion in population u'ill he primarily self-gener-
ated, caused more by births e'xct.eding deaths than
by immigration. Currerrtly, over tlO languages are
spoken in thc Los Angcle's City School District and
more than 25 percent of California's 5.6 million
school children have limited English proficiency.
California ranks near the bottom of the nation's
educational ranking system today, ..rnd the state
would have to build a school cvery five days to
absorb and serve the additional population over the'

next 10 years. At the beginning of the twenty-first
centurv, seven of California's metropolitan areas

areamong the nation's '10lc,ast affordablc. Fifteen of
these areas rank in th€' k)p-25 least afforclable areas
of the country and three-hour commutes are com-
mon.

In 1997, California organized "Thc State's Commis-
sion for Local Governance for the 21 '' Cc.ntury" to
assess grolvth issues and to makc recommenda-
tions. In its year 2000 report tntitled, "Crowth Within
Bounds: Report to the Commission on Local Gover-
nance for the 2l '' Centurv," the conrmi:sion gave ,r

failing report card to the state o[ California on tht'
manner in which it currently conducts its land
planning. It concluded that at this point:

California has no plan for grrxvth.
California's land planning dc'cisions art predi-
cated on thL. short-term economic interests of
local authorities who frequently base their deci-
sions on revenue competition h,ith other nru-
nicipalities.
Responsibility for land plannirrg is currtntly
allocated to a hopeless ove,rlap of 58 counties,
407 cities, 4816 special districts, 399 redevekrp-
ment agencies,993 school clistricts, antl 7l com-
munity colleges.

Based on the commission's findings ancl subse-
quent recommendations to modernize ind stream-
Iine the Act, "The Cortese-Knox-Hertzberg Local
Government Reorganization Act of 2000"
("AB 2838") was passe.d and enactt-d by thc Califor-
nia State Legislature last year. Echoing thc case of
smart-growth advocates nationwide, tlre conrmis-
sion set out five principles for California's growth,
including 1). the requirement for regional porspcc-
tives; 2). the recluirement for greate.r efficie'ncy of
land use;3). greater public investmenU 4). fiscal rr-
form; and 5). adhcrcnct'kr erluity consiclerations. (All
references are b the California Covcmmcnt Cocle.)

Thc future expansion of Califomia is big.

Btt 2020, California zoill acld 1.1,000,000

citizens to its current 34,000,000, with
20,000,000 ,rnre by 2040. This explosion

irt population zoill be primaily
sclf-generated, caused ,nore by births

exceeding deatlrs th,ttt bV itnmigration...

Califontia ranks uear the bottom of
the natiotr's educational runking

system today, and the state zoould

hazte to build a school eztery fioe ilays

to absorb arrd sen)e the additional
populatiol oael the flext 10 yearc.

First, the public policies of "discouraging urban
sprarvl, presen,ing open space and prime agricul-
tural lands, efficiently providing government ser-
vices, and encouraging the orderly formation and
devekrpment of local agencies" have been consoli-
d..rted (Section 56001; 56301 ) in an effort to give clear
definition to the overall objectives of the Act. Sec-

oncl, tlre commission determined that the assign-
mentbV LAFCO to another entity to conduct protest
hcarings and kr hold elections following LAFCO
approval of a reorganization historically caused
delavs arrd confusion because LAFCO had no con-
trol over such entities. AB 2838 addresses this by
naming LAFCO as the "conducting authority" for
all reorganization proceedings (Section 56895).

Thc. Act also incorporated a number of key provi-
sions witlr the'specific interest of checking urban
sprawl and pr()moting the orderly extension of
services. The Act had previously addressed the
concept of regional planning by requiring LAFCOs
b t'stablish a sphere of influence for each city and
special district, kr serve as a general plan for orderly
grcwtlr and development. The spheres of influence
were intended to be a guideline for the future
expansions of cities. However, the Act did not
establish a clear mechanism for a LAFCO to use
whcn cstablishing this sphere of influence. AB 2838
now requires e.ach LAFCO to update its sphere of
influence every five years, by considering trends in
growth and development, service capabilities and
public prcferences. Each LAFCO is required to
revie.w the services provided within its county to
assist it in making future decisions, and include an

such property for federal income tax purposcs, if the property is

held in a QEAA.
.02 Qualified Exchange Accommodation ArranB!'ments.

For purposes of this revenue procedure, property is hcld in.r
QEAA if all of the following rcquircments .1rc met:

(1) Quatified indicia ofownership of thepropcrtv is ht'ltl by
a person(the "exchangeaccommodation titlcholdcr") who is
not the taxpayer or a disclualifirrl grerson.rntl cither such
person is subject to fetleral inconrc tax or, if such pcrson is

treated as a partnership or S corporation for [!\lcr.rl ircomt
tax purpos€s, more than 90 plrrcen t of its intcrr\ts()rsk)ckare
owned bypartnersorshareholders w ho a rt, su bioct to fedcr.rl
income tax. Such qualifi(d indicia oforl'nership must behtld
bv theexchangeaccomm(xlation titlcholder.rtdlltinresfronl
the date of acquisition by the cxchangt' acconrm()d.ttion
titleholder until the proprtv is trinsferrtrl as tlcscrikd in
section .1.02(5) of this revenue prtxr<lure. For this purp(,sL',
"qualified indicia of ovvnership" mcans legal titlc to th(,
propertv, other indicia ofownership of thc property that,rre
heated as beneficial ownenjhip of thc p()pcrty undor.rppli
cable principles of commercial lar,', (e.g., a contrdct for dcd),
or interests in an entitv th.r t i-s d isrr:a rd&l as .r n rn lity s{'p.]rat('
from its oh.ner f()r federal income tax purfDses (.'.9., a singk'
member limited liabilitv company) .tnd th.it h()lds cithor
legal title to the propert-yorsuch other indicia oforvncrship;

(2) At the time the qualified indicia of o$ nership of the
property is transferr&l b the exchnn8e accomnroditi(rn
titleholder, it is the taxp.ryer's Lx)na fide intent thnt tht
propertv held by theexchange accommodation titlcholdtr
represcnt either repla(ement propertv or relinquishtrl prop-
eltvin anexchangethat isintended to.lu.rlifv lornonrr<og-
nition of liain (in whole or in part) or loss undcr s 1{)31;

(3) No later than five business davs .rftcr the trinsfer of
qualified indicia of ownership of the property kr the cx-
change accommod.rtion titleholder, the tarp,lyer and thc
exchange accommodation titleholder cnter ink) i h ritten
a greement (the "qualified t,xchangc ;rccommod.tti()n a grce-
ment") that proYides that the exchang(, accommodation
titleholder is holdinS the property for the benefit of thc
taxpaver in order to facilitate an exchange u ndcr s 1031 .rntl
this re\,enue procedure and that thc taxpayr-r and lhc cx-
change .lccommodation tithholdcr agree to rcp()rl lhe ,rc-
quisition, holdinB, and disposilion ()f the propertv as pro-
Yided in this revenue prcredure. Tht,agrr'ement must sps:ifv
thattheexchanBeaccommodation title,holder rvill b€, trcatd
as thebeneficial orvneroftlrcpropertv for all fedcral income
tax purposes. Both parties must rcport the fl-'deral incomc
tax attributes of the property on their fedcr.rl inconrc tax
retums in a manner consistent lvith this agrr\'ment;

(4) No later than 45 d.1ys after the transfer of qu;rlificd
indicia of ownership of the replacement prop(,rty to th('
exchan6;eaccommodation titlcholder, thc, relinquishr.rJ prop
erty is propcrly identified. Identification nrust bc m.de in a
manner consistent with the principles describt'd in s

1.1031(k)-1(c). For purposes of this section, the taxpavcr
may properlv identify alternative and multiplc properties,
as described in s 1.1031(k)- l(cX4);

(5) No later than 180 days after the trnnsfcr of clualified
indicia of ownershipof theproperly k) thecxclrangeaccom-
modation titleholder, (a) the property is transfr:rrcd (eithcr
directly or indirectly through a clualified int('rmedLlry (as

defined in s 1.103i(kll(g)(4))) to the taxpaver as rtplace-
ment property; or (b)the property is tr.1nsfcrred k).r p.'rson
who is not the taxpayer or a disqualified pcrson as rclin-
quished properfy; and

(6) Thccombined timeperiod that therelinquished prop-
erty and the replacement property are held in.r QEAA does
not exceed 180 davs.

.03 Pernissible ABr.\ ments. Property will not fail to be

trcated as being held in a QEAA as a tesult ofany one or more of
thc foll()wing legal or contractual atrangements, regardless of
whether such arrangements contain tcrms that typically would
rcsult from arm's lcngth bnrgaining between unrelated Pa ies
with rcspect to such arrangements:

(l ) An cxchangeaccommodation titleholder thatsatisfies
tho rcquiremtnts of the qu.llified intermediary safe harbor
set forth in s1.l03l{k)-l(9X,1) may cntcr into an exchange
n8r.\rmt'nt with thc hxpayer to serveas thcqualified inter_
mediary in a simultaneous or deferred exchange of the
proportv under s 1031;

(2) Thc t.rxp.ryt'r or a disqualified person guarantees
somo or allof the obligati()ns of thecxchnnge accommo,Ja-
tion titlehol.lrr, including sl'l:ured or unsecured debt in-
curr!.d k) acquire lhe property, or indemnifiL's the exchanBe
.iccon]nrod.rtion titleholder against costs and expenses;

(3) The taxpaver or a disqualifitd person loans or ad-
vnnces funds k) thc' (,xah.lnge accommodation titleholder or
guar,rnt!\'s.1 k)an ()r advance k) the exchange accommoda-
iion titleholdtr;

(4) Tht, property is leasctJ by thc cxch.rnge accommoda-
tion titlehold(,r to the Lrxpayer or a disqualified Persou

(5) The tnxpiyer or a disqualified penion manages the
property, supen'is!'s improvcment of the propertv, acts as

a contraator, or(rlhenr'isc provides servicts to theexchange
nccommo,l.ltion titl€'holder rvith rcspt'ct to the propertv;

(6)Thc taxpayer rrrd tht't'xchange accomm&lation title-
holdcr enter intu agrecmL'nts orarranBements relating to the
purchi scorsaleof theproperty, including putsand cillsat
[ixr,'d or formula pric$, effective for a period not in excess

of lu5 dnys from the date the propertv is ncquired bv the
cxchange accommorJ,'rtion titleholdtr; and

(7) Thc t.rxpayerand the t'xchange accommodation title-
holder cnter inh agrccments or.rrran8ements providing
that any \,ari.rti()n in tht'r,aluc of a rclinquished propert-v
from thc estim.-tt(\1 l'alur, on thc date of the exchange
accomnlodatt)n titleholdcr's rmeipt of the property be taken
ink) a(count up()n theexchangt' accomntnJation titleholdet's
disposition of the rrlirreluished property through thc
laxpayer's advancr ()f funds to, or receipt of funds from, the
t.reha ngc acconr mod.il ron I itleholJcr.

.04I'ermissiblcTrratmcnt. Property reill notfailtobetreated
asbeirr5i ht')d in.T QEAA mrrelybec.ruse the accounting, regull-
tory, or:itatt', l()c,11, or forei8n tax treatment of the arran€iement
bctwr'en the t.1xp.ly.'r and the exchange accommodahon title_
holdcr is differcnt from the treatment required by section 4.02(3)
of this rcvenuc procedure.

SECTION 5. EF!'ECTIVE DATE
This revenue procedurc iseffcctive forQEAAsentered into with
re:ipect ban cxchangc accommodation titleholder that acquires
qualified indicia ofowncrship of property on orafterSeptember
15,2000.

SECTION 6, PAPERWOITK REDUCTION ACT
Thc collcctions of inlormalion contained in this revenue proce-
dure have becn revicwcd and approved by theOffice of M.rnage-
ment and Budget in accordnnce lvith the'Paperi{ork Reduction
Act (44 U.S.C- 3507) undercontrol numbcr 15,15-1701. An agency
nray not conduct or sp()nsor, and .r pcrson is not required to
rcsponcl to,,r collection of information unless the collection of
inform,rti()n displavs n valid control number.

Th0collections of inform.tion artcontained in section'l-02of this
rcvcnue procc.lurt', which rcquircs taxpavcrs and exchange
.lccomnrodation titleholders k) enter inb a ir,ritten aBreement
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of property as either ""replacenrent property" or "rL'linquished
property" (as dcfined in s 1.1031(k)- i(i) of the Income Tax
Regulations) forpurposesof s 1031 of the Internal Revenur:Coelt,
and the regulations thereunder or (b) lhe tr€rtmenl of the ""ex-
chanSe accommodation titleholder" as the beneficinl owncr of
such property for fcderalincome tax purposes, ifthepr()perty is
held in a "qualified exchange accommodati()n arrangement"
(QEAA), as defined in sccttun .l-02 of this revtrrue, proctdurc.

SECTION 2, BACKGROUND
.01 Section 1031(a)(t ) provides that no gain or ltxs is rtrog-

nized on the exchange of propertv held for productive use in .r

trade or business or for investment ifthe property is exchanged
solely for property of like kind that is to be held .,ither for
productive use in a trade or business or for investment.

.02Section l03l(a)(3) providcsthat propertv received by the
taxpayer is not treated as like-kind propertv if it: (a) is not
identified as property tobe receivcd in thc exchangc on orbefort,
the day that is.t5 days after the datc on h,hich the taxpavc,r
transfers the relinquished propertv; or (b) is rcccivcd .rfler thc
earlier of thc date that is 180 davs after the date on which thc
taxpayer transfers the relinquishcd propcrtv, or thr. dur'd,1tr,
(determined i{,ith re8ard to ex tension ) for the tr.r nsferor's fqlt,ral
income tax refum for the year in which the transfer of thr.
relinquished property occurs.

.03 Determining the o\,\'ner of propertv for fedcral incomr
tar purposes r.'quires an analvsis of all of thc facts and circum-
stances. As a general rule, the partv that be.rrs the rrononic
burdens and benefits trfo$'nership rvillbt, considt'rtrl theorvner
ofpropertv for federal incometax purposcs. Ste Rtr'. Rul.lt2-1.1.{,
1982-2 C.B. 3.1.

.01 On April 25, 1991, the Treasurv Departme,nt and the
Sen'ice promulgated final re8ul.tions undcr s 1.1031(k)-1 pro-
viding rules tor deferred like-kind exchanges under s l03l (a)(3).
The preamble to the final regulations states that thc defcrrcd
exchange rules under s 1031(aX3) do not.lpplv to re\'('rse-
Starker exchanBes (i.e., exchanges $'here the rcplacement prop-
ertv is acquired before the relinquished propertv is transferred)
and consequentlv that the fin.il re8uLrtions do not applv to su.h
cxchanges. T.D.83-16, 1991-l C.B. 150, l5l;s('eSt,rrker \'. Unittrl
States,602 F.2d l34l (9 superth Cir. 1979)- Ho!\,el'cr, the pre
amble indicates th.rt Treasurv and th(] Sen'icc r,r'illcontinuc k)
study the applicabilitv of the Bencr.rl rule of s 1031(a X1) k) these
tr.lnsactions. T.D. 83,16, l99l-1 C.B. 150, 1il.

.05 Since the promulgation of thc [in.rl re8ulations undcr s

1.1031(k)-1, taxpavenr have engagt'(l in a rvidc varietv of tr.lnsnc-
tit'ns, includini 'rxalleJ "pirling trrnqnctions, tr [,1(rlil.rt(
rel'erse like-kind etchanges. Parking transactions typically arr
designed to "park" the desired replacement propertv rvith an
accommodation party until such time as the taxpavcr arranges
for the transfer of the rt'linquished property t() thc ultim.rtc
transferee in a simultaneous ordeferrtd exchange. Once such a
transfer is arran8ed, the taxpayer transfers thc relin.luished
property to the acconnrodation partv in exchangr for the re-
placement propertv, and the accomm(xlation partv then trans-
fers the relinquished propertv to theultimate transferc!. Inothcr
situations, an accommodation party may acquirc thc dr'sired
replacement propertv on behalf of the taxpaver and immedi-
ately exchange such property lvith the taxpayer lor the relin-
quished property, thereafter holding the relinquished property
until the taxpa yer a rra nges for a transfer of such property k) the
ultimate transferee. ln thc parking arr.ngcmcnts, hlxpay.'rs
attempt to arrange the trnnsaction so that the.lccommodation
part_y has enough of the benefits and burdcns relnting to thc
property so that the accommodation partv will be tre,rted ,'ts thr'
ou'ner for federal income tax purposes.

.06Treasuryand theServicehavedetemrined that it is in the
best interest of sound tnx administration to provide tarpayers

wjth a workable means of qualifyinS their transactions under s
l03l in situiti()ns whcrc' thr' taxpaycr has a genuinc intcnt k)
.rccomplish a likc-kind cxchangL'at the tim(r lhat it arrangcs for
thc acquisition of the r!'placemont property and ,lctually accom-
plishr.s thc oxch.lngc within a short time thcreaftcr. Accordingly,
tlris revcnuc proccdurc providcs a safc h.rrbor th.rt allows a
taxpavcr k) lrent thc accommod.llion party as thc owncr of thc
propcrtv f()r fcderal incomc tax purpori('s, lhercbv cnabling the
Lrxpaycr Io nccomplish n qunlifving lik!-kir1d exchange.

SECTION 3. SCOPE
.01 Exclusivity. This rcvt'nue proctrlure providts a safe

harbor for thc qualification undcr s l03l ()I ccrtain arrangcments
betwern taxpayers and exch.1ng.' acc()mm()dation titleholders
and provides for the treatm(,nt of the exchange acaommodation
titlehdder as the beneficial oivner of the property for fderal
inconre tax purposes. Thcse provisions apply only in the limittd
contexl dcscrib(!l in this rtvrnue proctdurc. The principles sr,t
forth in this rtvrnue proctdurt'h.ve no applicati()n k) anv
fcderal incomt' tax dctcrminations other than detcrminations
thal invoh,e arrang.'mt'nts qualifying for the safe harbor.

.02 No inft,rt'ncr'. No inferencc is intr'ndcd with respc,ct to
the federa l incomr: tax tre.rtmcnt of.T rrangcments similar to thos€'
describrd in this rcvcnue procslurc that rrrreenterul inb prior
to tht, efft'ctivt'date of this rcvenue procdure. Further, the
Scrvice recognizes that "parking" transactions c.1n be accom-
plished outside of the saft'harbor providrtl in this revenue
pr(tc(\lurc. A(cordinglv, no in[rr(,nceis intended u ith respcctto
thc fcdr'ral incom('tax treatm.'nt of "parking" transactir,ns that
do not satisfv tho terms of the s.ife hark)r providcrJ in this
revrnue procedure, r1,hothr.r entc,r(t into prior k) or after the
effr\ctil'e d;tte ()f this revenue pr()cr{ure.

.03 Other issuts. Sen'iccs ftrr the taxpavcr in connection
hith a pcrson's rolc.ls lhc exchangc accomm()d.rtion titleholder
inaQEAA shnllnot bctnken inbaccount in detcrmining i,! hether
that penion or a rclatrd person is i disqualitied person (as

defined in s l.l03l (k)-l (k)). Even though propertv i{illnot fail to
bc trr'ated as baing hrld in a QEAA as a rcsult of one or nrore
arranSenlr'nts dcscrihr'd in s$ti()n.1.03 of this revenur: proce-
durc, thc Srrvice still m.lv rr,c,tsl an.rmount p.rid pursuant to
such an arranBement as.r ft\r paid k) the exchange .rccommoda-
ti()n titlchold('r ft)r actinB.rs an exchanBC nccomm(xiation titlc-
holdr'r k) thc extent neccssary to rcflrrt thc true cconomic sub-
stanc!' of th(' .rrrangemcnt. Othe'r fcdrral income tax issur's
implicatcd,but notaddrt'sssl, in thisrtvt'nue proced ure include
thc treatment, for iederal income t.tx purposes, of payments
r.lescribed in st'ction .{.03( 7) nnd rvhether an exchanBe accommo-
d.rtion titleholdcr may be pre'cludrtl from claiming dcpreciation
d&luctions (c.9., as a dcaler) r!ith resp(l to the rclinquished
propcrtv or the rcplaccmcnt propertv.

.0.1 EffNt of Noncompli.rnce. If the requir€,ments of this
revr,nue procedurc are not satisfied (for exampl(., the propcrtv
subjcct to.i QEAA is not trnnsfcrred within the time period
provided), then lhis rev('nu.'procedure does not apply. Ac-
cordingly, the detr'rnrinati()n of n,hr:ther thr taxpayer or the
cxch.r nge accommodati()n titleholdcr is the owner of the prop-
.,rtv for federal income tax purposes, and the proper tre.ltment
of any lransactions e,ntc,rr'd ink) by or betwern the parties, !1'ill
be n'udc withoul rr'gard t() the provisiurs of this revcnue

Proccdure.

SECTION ,I, QUALIFIED EXCHANCE ACCOMMODATION
ARRANCEMENTS

.l)l (icnt r.rlly. Thc St'rvicc will not ch.llcngc the qualific.l-
tion o[ pr()pertv ns eithcr "rrphcemrnt propertv" or "relin-
tluishcd propt'rty" (astI:fintcl in s 1.1{)31(k)-l (a)) forpurposesof
s 1031 .rnd thr regulnlions th('reundcr, or thc treatmcnl of the
cxchanHC accommodati()n titleholder as the beneficialowney of

analysis of the infrastructure needs and deficien-
cies, growth and population proiections, opportu-
nities for shared facilitics, and [indncinS constraints
and opportunities (Sections 56425; 56430). In a fur-
ther effort to "regionalize" planning decisions, pre-
zoning is required for any territory proposed to be
annexed to a city, to ensure clear knowledge of a

plan's potcnti,rl impact:. Such pre-zoninB is to re-
main in effect for two years unless the legislative
body determines that a change is necessarv to pro-
tect propertv rights or public health and safety
(Section 56375).

Under the Act, LAFCOs will be required to initiate
periodic regional or sub-regional service reviews
at least everv five years to determine local govern-
ment service needs and adequacy (Section 56430).
Following the adoption of the Act, and for the next
six years, counties will be required to consult with
affected cities prior to approving any develop-
ment or land-use change $,ithin a sphere of influ-
ence. The Act requires LAFCOs to give "great
iVeight" to any agreements reached betr^'een cities
and counties on development within spheres of
influence (Section 56425). The Act n'ill also no\^,
require that any proposals calling for major infra-
structure extensions u,ill be subject to LAFCO
revie$, (Section 56133). The Act also expands the
definition of "prime agricultural lands" (Section
56064) to make annexations of prime farm land
more difficult.

Lastly, in order to immunize LAFCO decisions
from legal challenge, the Act incorporates a revi-
sion to Section 56107 to provide that in any pro-
ceeding to attack or set aside a determination
made by LAFCO, the inquiry shall extend only to
rvhether there was fraud or a prejudicial use of
discretion.

A82838 reflects the mantra of smart Srorl'th-
aclvocates rvho decry sprawl, blaming it for the
d ecli ne ofour cities, mounting traffic, increased

By adopting AB2838, the California State Legisla-
ture would appear tobetakinga step toward achiev-
ing the goals of the smart-growth philosophy of
Iand development. However, a number of practical
issues present daunting challenges. For example,
the boundaries of existing urban centers simply
appear too small to accommodatL. the staggering
number of new citizens expected in California. Will
the 20,000,000 ne$' citizens be squeezed into exist-
ing citycenters? A myriad ofother functional issues
challenges the realism of smart gron,th, including
the basic principals on which land use decisions are
made. As noted by William C. Smith in the Decem-
ber 2000 issue of the Anwican Bnr lorinral, the United
States Supreme Court, in its seminal decision of
Euclirl v. Ambler Realty Co.272 U.5.365, clearlv
established municipalities as near sovereign enti-
ties with respect to local land use issues. In ordr.r to
carry out one of the guiding tenets of smart Bror\,th
(i.e. regional cooperation), municipalitics and their
respective residents will be called upon to forfeit
much of the land use authority that has b€'en histori-
callv ceded to them by federal and state lan,. Mem-
bers of city councils and special districts cannot bc
expected to willingly surrender their powers to
re8ional bodies for l.rnd planning issucs.

Some of the most significant hurdles to smart gro$,th
also stem from apparent human nature. There is a
natural inclination of many families to seek single.
family homes in suburban settings, notwithstand-
ing long commutes and other related problems. The
country has a strong cultural history of pioneering
and picking-up and moving when things get
crowded. Americans see themselves as highly indi-
vidualistic. The notion that Californians will be
huddled into urban centers enveloped by "no-build"
frontiers may be naive. As reported in LISA Trrtlny:
"Limiting Sprawl A Crowing lssue. So is Defining
It" (February 22, 2001\, the City of Portland estab-
lished an urban growth boundary only to find new
development "jump" to areas outside its juristlic-
tion but within commuting distance.
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Section 56668 of the Act nou, requires LAFCOS to
consider several additionaI factors when review-
ing proposals, including: (i) the sufficiency of rev-
enues to meet service costs following a boundary
change; (ii) timely availability of adequate water
supplies to meet proiected needs under the appli-
cable urban water management plan; (iii) the ex-
tent to lr,hich the proposal assists the receiving
entity in meeting its regional housing needs; (iv)
the comments of affected landowners; and (v)
information on existing land use designations.

energy consumption and pollution, the loss
of open space and habitat, and increased srrial sepa-
ration. Underlying A82838 are the core principles
of smart growth: the redevelopment and revitaliza-
tion of existing urban ccnters. Thc smart-growth
movement suggests a combination of remedies for
success, including placing devclopment boundary
limits on designated urban areas, regionalizing la nci
use planning in order to foster cooperation among
municipalities, creating affordable housing, and
improving transportation systcms.



lf ncw families arc to remain in existing urban
centers, it would also appear that massive reform/
inrprovement to California's public schools is in
order. California's current record in the area of
public education is dismal. How can smart-Browth
proponcnts expect the statc's growing population
to remain in existing urban areas without address-
ing the urgcnt need to revamp the educational
system that is one of the primary forces motivating
neu. familics to flee?

Yet another laudable objective of the smart-growth
movement is the push tbr affordable housing to
mitigate traffic congestion and social separation.
Here, however, smart growth faces the obstacle of
so many NIMBY (Not in My Back Yard) opponents
protesting perceived threats to schools and prop-
erty values. Critics of the smart-growth ideology
also argue that prohibiting devekrpment beyond
existin6; urban boundaries rvill only increase the
cost of housing. lndeed, many anti-Browth mea-
sures are actually promoted to existing residents on
the premise that housing values can be expected to
rise once the measures are adopted.

Revitalizing urban communities will require a mas-
sive infusion of capital to improve existing infra-
structure so that public facilities, including schools
and public transportation svstems, are vastly im-
proved. In this regard, the California Business
Roundtable projects the state's infrastructure needs
to be approximately 590 bitlion over the next de-
cade. Obviously, the call on fiscal resources to im-
prove, let alone fix, California's crumbling infra-
structure will strain budgets. In California, sprarvl-
ing new communities have been able to self-finance
their required infrastructure improvements by hav-
ing ncr4'residents pay the cost through increased
housing prices and the assumption of public infra-
structure debt.

Reaitalizing urbafl cofirnunities uill
require a massiae infusion of capital to

improae existing infrastructure so that
public facilities, including schools and

public transportotiofl svsterrrs, are 7)astlv

improoed. In this regnrd, the Califonia
Business Roundtable projects the state's

infrastntcture fieeds to be approximately

$90 billion ooer the next decade.

chronic shortages of transportation facilities and
energy and its public schools are failing. Continued
explosive grou'th (from the births of its current
citizens) will add crushing new burdens on the
state's alreadv exhausted infrastructure capacitv.

Only strong, dynamic state-n ide or region-wide
cooperation will provide the necessary planning
perspectives and infrastructure financing sources
necessary to achieve comprehensive land planning
for the state's future. Yet even a broad based bi-
partisan effort to stem sprawl will face vast politi-
cal, social, and economic hurdles.*.,

The effective date for this new position is for ex-
change accommodation titleholders that acquire
qualified indicia of ownership on or after Septenr-
ber 15,2000. (This means that those transactions,
such as the ones referred to earlier in this article, are
not covertd within this [luling on the basis of some
retrospcctive safe' harbor posititx. )

The safe harbor provided by this new Revcnue'
Procedure is be'ne'ficial to taxpayc.rs, if for nothing
else than it blesses the idea and position that one can
provide for a reverse exchange. However, to meet
the safe harbor position, taxpayers must be c(,rtain
to follow the speci{ics,,rs notcd.

CONCLUSION
The conservative answer is to avoid reverse ex-
changes, given the limitations and the specific lan-
guage in Treasury Reg. $1.1031-(k), prohibiting re-
verse exchanges. However, this Revenue Proce-
dure makes it clear that such reverse exchanges are
permitted, so long as taxpayers clearly comply with
the safe harbor provisions of Rcvenue Proc. 2000-
37.

lt has long been my suggestion to clients that they
structure their transactions as simultaneous ex-
changes, avoiding many of the hurdles and limita-
tions that exist for nonsimultaneous exchanges,
whe'ther in a format of a reve.rse exchange or
simply a deferred exchange that occurs on a

nonsimultaneous basis. [n mv mind, this sugges-
tion continues as good advice. However, for those
taxpavers who find thcnrselves in a position where
a nonsimultaneous exchang(' is imperative to the
transaction, they now havc the added flexibility of
the possibility of a safe harbor for a reverse,
nonsimultaneous exchange, assuming compliance
with Revenue Procedure 2000-37.REr
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26 CFR 1.1031(all: Propertv held for productive use in trade or
business or for investment; 1.1031(k)-l:Treatment of deferred
exchanges.

Like-kind exchanges; replacementpropert_v; "parking" ar-
r.rngem!,nts. This procedure provides a safe harborunderwhich
theService $,ill not challenge (a) the qualification of propertv as

oither "rcplrcemenl property" or "relinquished propertv" for
purposcs of scction 1031 of the Code or {b) the treatment of the
""exchangeaccommt)dati()ntitleholder" asthebeneficialowner
oisuch property for federal income tax purroses, if the property
is held in.r "qualified exchange accommodation arrangement"
(QEAA),

SECTION 1, PURPOSE
This revenue, procedure providcs a safe harborunder nhich the
lnternal R€,venue Sen ice will not challenge (a) the qualification
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Additionally, there are enorrnous environmental
challenges that can be expected as a result of the
massive public infrastructure projects required to
revitalize and redevelop urban centers. These
projects would demand prompt planning and pro-
cessing. The current environmental climate in Cali-
fornia does not bode well for this; for example, the
"Environmental lmpact Report" for the proposed
Los Angeles Airport expansion is 12,000 pages long.

CONCLUSION
If ,{82838 is a first step in the process of adopting
smart Srowth for California, then the state must
certainly pick up the pace. California now faces




