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I Although not readilv apparent, the subject of implied warranties in
I conrmercial rt'alestate leaseagreements is importnnt tuevery()ne in
society and substantially impacts the national economv. lt is a waste of
a commercial tenant's financial resources to lease commercial property
for a sptcific commercial purpose onlv to discover after commence-
ment of the lease that the subiect property is not suited for its intcnded
commercial purpose due to a latent defect in the property that the
landlord knew or should have known about. Such wastc mav have the
effect of driving smaller commercial tenants out of business, including
many start up companies and family-owned businesses, thus sup-
pressing economic entrepreneurship, which has an adverse effect on
the nation's economy as a u,hole. Money spent on unusable Iease space

could have been used to expand business or to donate to charity. The
businesses that are' not forced to shut down may have to increase prices
to cover for their losses due to wasted lease space. Such price increases
will of course have an adverse effect on all consumers and their
pocketbook. However, all of this economic waste could be avoided if
only the landlord had a duty to inform the prospective tenant of any
latent defect in the leased premises lvhich u'ould restrict the tenant's
stated intcnded use of the premises.

economic reality, thcn it may be preferred even if it
only does "as good" a job of explaining prices.

The use of general economic factors to explain asset
prices is well steeped in economic literature. One
economic model which was developed to explain
stock prices was the Capital Asset Pricing Model
(CAPM). It is analogous to first-Seneration appraisal
methods (specifically the sales adjustment grid) in
that the CAPM uscs the priccs of similar assets (in
this case, the Markowitzrs - type diversified market
portfolio and a risk-free asset) to develop an ex-
planatory model for any other asset u,ithin that
market portfolio.'' [f real estate is included in a

market portfolio (as increasingly it is due to the
proliferation of REITs), thc'n CAPM is a perfectly
good general equilibrium nrodel for pricing real
estate, albt'it one not frequently used for pricing
ntx-securitized assets.?" Ross (1976) developed the
Arbitrage Pricing Theory (APT), a more gene'ral-
ized model which allows for numerous factors to be

applied to explain the price of an asset.l' While the
cxtension of an APT-like model to real estate pric-
ing at equilibrium seems intuitively obvious, it is
evcn more so driven when one consiclers the arbi-
trage motivations of the classical real estate inves-
tor.

TIME-SERIES ECONOMIC DATA
If the sales adjustment grici can be viewed as a
special casc of a multiple regression methodology,
then it is one which uses crr)ss secttrla/ data (sales

that have occurred within a confined time span,
i.r.-the last one or two years) versus time-st'ries
(also called Iongitrlrlirnl) data. The use of time-series
data carri€'s with it two important implications:

l. What are the factors which cause real estate
prices to vary over a longer time-frame?

2. What sort of statistical implications are there in
using time-series data?

The first question has been fairly well treated in
the salient real estate literature. Rice (1992) devel-
oped and supported the long-term economic model
which demonstrated that real estatt' prices w'ere
cyclically depressed by economic forces in the late
.1980s 

and early 1990s, and that the trend back k)
long-term economic equilibrium would require a

long-term transition. As of the time of his writing,
thc nation had approximately 5.7 billion square feet
of office space, of which about one billion square
feet were vacant. At an average factor of 250 square
feet per worker, the nation's oconomy in 1992 - still
in recession - needed to expand bv four million

workers to fill the then-existing vacant space. Thus,
Rice foresaw the long-tL'rm stagnation of develop-
able land prices in the downtowns of the U.S., and
the price recovery the real estate economy is iust
now experiencing.l'? ln the same vein, Dolde and
Tirtiroglu (1997) use data over a 13-vear period
(1982-1994 inclusive) to measure property value
changts in Connecticut and San Francisco.rl Also,
Meese and Wallace (1994) use data over 19 vears
(1970-'1988) to model San Francisco real estate
values,rr

Second, the empirical questions associated rvith
using time-series models and data to estimate real
estate prices have been addressed thoroughly by
Clapp (1990),rt Isakson (1997),r" and others.

SEATTLE DOWNTOWN LAND PRICES -
A CASE STUDY
The Iink betwc.e'n employmcnt and the health of the
economy is widcly known and generally appreci-
ated by thelay person. However, thespecific mecha-
nism by ll hich employment dril'es other sectors of
the economy is not fully appreciated. Specifically,
the channels by which cmployment drives land
prices is not n'idely understood.

First, land prices are driven by the demand for raw
land to bui.ld buildings. In Dolvntown Seattle, for
example, the buildings arc most often offices, which
house workers. Simple logic suggests that as the
nrrmber of rvorkc'rs increases then the demand for
office space increases, and so does the demand and
hence the pricc of land. However, the linkagc is not
so simple - why does the number of office workers
increase in the first place? Horv doe's the number of
workers at, say, a Boeing plant in the suburban city
of Everett influence thc number of worke'rs at a

bank in Seattle?

HencL,, the economy is not iust a function of em-
ploymc,nt, but of the expc.ctation of empkryment

In 1988, the Texas Supreme Court in [)n7tiip71' 7t. ]nu,ood North Profes-

sional Crttu1t- Plrase /r recognized for the first time the existence of a
landlord's implied warranty of suitability for a particular comme'rcial
purpose,r making Texas one of onlv two states to recognize an implied
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People work and pay taxes. The income left after
paving taxes (plus or minus a few adjustments) is
disposable income. Spending patterns mav or may
not equal current disposable income. For example,
if a household thinks that its job prr)spects are prettv
good for the near future, and that income is ex-
pected to rise, then they may be willing kr go into
debt to purchase additional things, such as cars,
homes, and appliances. Conversely, if a household
is worricd about employment in the near future,
then thc'y will tend to save or invest more, and defer
purchases of big-ticket items.



REGRESSION ANALYSIS . AN OVERVIEW
Regression analysis has been a fixture of economic
analysis forovera hundred years. Bruceand Sundell
(1977) shows that regression analysis has appar-
tntly be'en used in real estate valuation since 19241

and more recently Colwt'll and Dilmore (1999) show
that a 1922 monograph bv C.C. Haas of the Univer-
sitv of Minnesota's Division of Agricultural Eco-
nomics utiliztd this methodology in the analysis of
rural land prices.r The modern regression models to
estimate land prices (often referred to as "hedonic
models" when used to value real estate) owe their
roots to the work of Colwell and Sirmans (1980),i
Chicoine ('1981)," Kowalski and Colwell (1986),t
and others. Isakson (.1997) recently extended these
models to value urban land using sale date, dis-
tance from an intcrstate corridor, zoning, and buyer
and seller characteristics as explanatorv variables.
His model n as statistically significant and explained
about 43 percent of the variance in prices on a set of
363 land sales in Denver between 

.1985 
and 1992.

Thcsc regression models can be viewed as a varia-
tion of the sales adjustment grid, a long-standing
mainstay of first-generation appraisal methodol-
ogy. While appraisers would traditionally use two
or more "paired sales" to estimate adjustments
which then would be applied in an ad justment grid,
the hedonic model collapses these two steps into
one, ;rnd uses a richer data set coupled with a more
advanced set of statistical tools.

Indeed, in this context, the rich set of analytical
t(Dls implicit in hedonic modeling may make it a

preferred variant on the sales adjustment grid, when
propcrly applied. Wolvc'rton (1998) shows that nor-
mative paired-sales has an implicit linear relation-
ship, and thus fails to account for diminishing
marginal price' effects.r e Pace (1998ar0 and 1998brr )

and Ramsland and Markham (1998)r'] show that
using the hedonic model improves on the sales
adjustment grid solution. Colwell, Cannady, and
Wu (1983), in their review of the sales comparison
approach, suSgest that coefficients estimated from
a regression equation should be used as factors in
the adiustment grid.rr Isakson (1998)11 further ap-
plies the hedonic model to the appraisal revie$,

Process.

REGRESSION MODELING USING
ECONOMIC VARIABLES
Appraisal methodology derives from the general
theory that, at equilibrium,r' the value of real estate
is a function of utility, scarcitv, desire, and effective
purchasing power.rn Real estate pricing models are

To the extent that appropriate data is
av ail able, the first - gen er ati on appro ach e s

to aalue flay sufficc. Hozoetter, when data

is unaztailable or Tohen the Counselor

zoants to use rflultiple approaclres, other
general equililtriwn tnodcls tohicl, rel\ on

,nole readily arailable tlata may bc

useful. Critics zoould suggest that thcre is

orre arrd o ly ofie set of traditional
ffiethods that can be used to explain market

prices dfld hence estimate or lorecast
,rrarket oalues. Hozoeaer, the realities of
ecoflorrric afialVsis are just the opposite.

equilibrium models because they estimate. markc't
value as the interaction of supply and demand at
equilibrium. Over the years, appraisal me'thodol-
ogy has evolved as an explanatory modc'l which
uses the prices of similarly situat(.d properties
("comps") to estimate the value of the property
in question. However, it is clear that appraisal
theory would accommodate other tquilibrium
pricing models, and indeed it appears that the
currently popular firsFgeneration approaches are
simply special cases of a more generalized pricing
model.

To the extent that appropriate clata is available, the
first-generation approachcs to valuc' may suffice.
However, when data is unavailablc or when the
Counselor wants to use multiple approaches, other
general equilibrium models which rely on more
readily available da ta may be use ful. Critics would
suggest that there is one and only one set of
traditional methods that can be uscd to explain
market prices and hence estimate or frtrecast mar-
ket values. Howevcr, the realities of economic
analysis are iust the opposite. Kennedy (1985)
states it most emphatically, "ln reality, no such
'true' model could evc.r be found; an investigator is
really searching for an'adequate' (and parsimoni-
ous) approximation."r'

Hence, a model which uses, for example, general
economic variables and which explains price varia-
tion would appear to be at least as good as one,
which uses comparable market prices to explain
subiect property prices. If the genc,ralized e'co-
nomic model has a stronger fundamental basis in

warranty of suitability for a particular commercial
purpose.r The Texas Supreme Court's ruling was
broad, and did not limit such implied warranties to
apply only to non-physical defects in the leased
premises. Such non-physical defects may include:
inappropriate zoning/parking ordinances and regu-
la tions;' restrictions on the sale of liquor;^and other
miscellaneous factors which hinder or restrict thc
intended use of lease space.i

However, in the wake of Dalidoa,, the Dallas Court
of Appeals, in Colcmnn t'. Rotsnn, hc.,s interpreted
Dat,ilou to rule that an implied $.arranty of suit-
abilitv fora particular purpose applies onlv to physi-
cal latent defects in the premises and does not cover
non-physical Iatent defects in the premises."

This manuscript contends that in Texas, under the
Texas Supreme Court's ruling in Drlidoa,, the im-
plied warrantv of suitabilitv for a particular pur-
pose covers all latent defects in the propertv that thc
landlord knows about or should know about, in-
cluding non-physical defects as well as phvsical
defects. In other words, without an agreement to
the contrary by the contracting parties, a commer-
cial landlord implicitly warrants that the premises
are suitable for their intended commercial purpose.

Parts I and Il of this manuscript will trace the
historyof implied warrantiesin real property leases,
from its origins up to the current status of the lau,,
including changes in the law and reasoning for the
changes. Part III analyzes the Dallas Court of Ap-
peals' holding in Colennn u. Rotann, L,.., that im-
plied warranties of suitability for intended com-
mercial purposes cover only latent physical defects
in leased premises and do not cover latent non-
physical defects.'r' Lastly, Part IV advances policy
reasons why implied warranties of suitability should
cover non-physical latent defects in the premises as
well as physical latent defects.

I. IMPLIED WARRANTIES IN
REAL PROPERTY LEASES

A. Implieel Watanties in Residential Leases
The common law has assumed that a lease of

real property primarily convevs to the tenant an
interest in land.rr The law has historicallv seen the
Iandlord-tenant relationship as governed bv the
tenets of property law.rr The value of the lease was
the land itseltrrand the structures of the land were
not the focus of the lease.rr The lease was seen as a
conveyance of an estate in land for a limited term,
and was based upon the parties' mutual promises.''

Possession of the land was key to the common law
concept of a leasehold,'"and the tenant's promise to
pay rent was exchanged only for the bare right of
possession.rT Thus, the Iandlord was under no duty
to deliver the'premises in any particular condition,'"
and the rule of cave'at enlptor, or "let the buyer
bewarc," govt'rnt'd all real property lease transac-
tions.r'

This concept of tht' landlord-tenant relation-
ship mav have been re.asonable in a rural society,
but is not as applicable in today's urban societv.:('
The, agrarian concept of lancllord-tenant lar.r' has
become outdated, and is no longer representative of
the relationship existing between the modern Iessor
and lesst'e.:' Todav's tenant is more concerned with
suitable facilitie's and tenant services than the pos-
sibility of the landkrrd's interference with his pos-
session.rr Tht, primary importance of the lease to-
dav is not to create a ttnurial relationship between
the parties, but to arrange the leasing of space
appropriate for its inte.nded use.rr Furthermore, the
landlord, ancl not the prospective tenant, usually
has superior knowk'dgt, of the existence of defects
in the ltased premises which may render the prop-
erty uninhabitablc.rr In light of these changes in the
landlord-tenant relationship, many iurisdictions,
including Te'xas,r' havc, recognized this transforma-
tion of the landlord-tenant relationship and have
eithc.r judicially or statukrrily adopted an implied
warranty of habitability in residential leases.16

In 197{1, thc Texas Supreme Court , in Knnnrnth
t,. Banut'll,!1 recognized, for the first time, the exist-
ence' of an implitd warranty of habitability by the
landlord that the leased premises are habitable and
fit for living in a rcsidential apartment lease.']f In this
case, Kamarath leased an apartment from Bennett
pursuant to an oral, month-tomonth lease agree-
ment.r" Kamarath examined the Ieased premises
before nroving in.x' However, shortly after com-
mencement of the lease, Kamarath became aware of
defects in the premises, including broken pipes,
faulty electrical wiring, and physical defects, ren-
dering the premises uninhabitable and unfit for
living.rr City building inspectors supported
Kamarath's testimony that the defects were undis-
coverable. at th(' time Kamarath moved in to the
apartment,r: and Kamarath subsetluently ceased
rental pavments.l'

The trial court found that Bt'nnett did notbreach
the lease contract witlr Kamarath, or violate anv
duty owed to Kamarath conceming the state of
repair of the premises.! On appeal, the Waco Court
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of Civil Appeals affirmed and applied the common
law rule that absent fraud, there is no implied
warrantv on the part of the landlord that the leased

premises are habitable and fit for living."

However, the Texas Supreme Court reversed
the appeals court, holding that in the rental of
residential real property, there is an implied war-
ranty of habitability by the landlord that the leased
premises are habitable and fit for livinB.* In other
words, at the commencement of the lease', the land-
lord warrants that there are no latent defects in the
facilities that are crucial to the use of the prenrises
for residential purposes and that the facilities will
remain in a condition which makes the premises
habitable.rt

B. Implied Warrarties of Suitabilittr for a
Particular Purpose in Commercial Leases

ln contrast to the widespread recognition of
implied warranties in residential rcal propc.rty leascs,
most jurisdictions, including Texas, have been slow
to adopt an implied warranty of suitability in a

commercial real property leasc' context. Thr'old
common law rule of caveat empt()r rcmains pre'va-
lent in most jurisdictions for the commercial ten-
ant.'3 However, in 1988, the Texas Supre'me Court
in Daz,idozt,recognized the similarities between resi-
dential and commercial tenants and determined
that residential lease warranties should apply to
commercial lease property." Specifically, thL' court
held that there is .-rn implied warranty of suitabilitv
by a commercial lancllord that th!. premises are
suitable for their inte.nded commercial purpose.r"
The particular commercial purpos!' must e'ither be
knou,n bv the landlorcl or specified in tht' lease
itself.rr Such a warranty guarantees to the tenant
that at the inception of the'lease., there are no Iatent
defects in the facilities that are vital to the use of the
premises for their intended conrmercial purpose.{r

ln Dni,irloa,, a doctor, Dr. Joseph Davidow, was
sued by his landlord, Inwood North Professional
Croup-Phase I, for unpaid rent.{r Shortlv after
mo\.ing into the medical office space, Davidow
began havinp; problems with thc' facilities.s Tht'
roof leaked when it rained, causing the carpet to rot
and to milden,.l- Rodents and other pt'sts infcsted
the office,rnand the air conditioning in the' building
was out of order, often causing the temperature
inside the office to rise abt.rve 85 degrees.{; The
landlord neglected to replace burned out hallway
lights, resulting in hallways remaining dark for
several months at a time.s Contrarv to the lease

agreement, cleaning, hot water, and maintenance

It is a uaste of a corfirnercial tenant's

financial resources to lease comfierci.tl
property for a specific comrnercial purpose

only to discozter after corfifieflceffient of
the lease that the subject property is trot

suitetl for its intended commercial puryose

due to a latent defect in the property that
the landlord kneu, or shoultl haae known

about. Suclr tuaste ,flay haae the effect of
driaing smaller commercial tenants out

of business, zohich has afl adoerse effect ort

the nation's econoffiy as d Tohole.

werc not provided,{o and the parking lot was con-
stantly filled with trash.l'On oneoccasion, Davidon,
went without electricity for several days after the
landlord failed to pay the electric bill.irDavidow
finally moved out of the office space and ceased
rcnt payments over a year before the lease expira-
tion date.il

After the landlord initiated suit for unpaid rent
against Davidow, Davidow counter-sued for breach
of an implied warranty that the premises were
suitable for use as medical offices.ir The jury found
that the Iandlord knew of Davidon,'s intended use
of the premises as medical offices, that the landlord
warranted to Davidow that the office lease space
rvas suitable as a medical office, and that the office
lease space rvas not suitable as a medical office.l
The trial court subsequentlv rendered judgment
that Davidou. recover 59,300 in damages and that
the landlord take nothing in its suit.ii

On appeal, the court of appeals refused to ex-
tend the implied warrantv of habitability to com-
mercial leases.i Holding that there is no implied
u,arranty of suitability in commercial real propertv
leases, the court of appeals reversed the iudgment
of the trial court and rendered judgment in favor of
the landlord for Davidolrr's unpaid rent.i:

Ho*,ever, the Supreme Court of Texas reversed
the judgment of the court of appeals, holding that
there is an implied warranty of suitability by a

commercial landlord that the premises are suitable
for their intended commercial purpose.'s In other
words, at the inception of a commercial lease, a

landhrd impliedly \^,arrants that the premises are
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J)ricing land in central business districts (CBD) offers a challenging
| / paradox. During economic "boom" times, the' conventional wis-

I dom is that land values should soar with increasing demand and
decreasing vacancies. Conversely, accurate forecasting of these values
is problematic since comparable transactions are relatively infrc.quent
and thus time factors are often erratic. As developabk' CBD land
becomes increasingly short in supplv, developing useful supply, de-
mand, and pricing models for Counselors is more than an academic
exercise.

Generally accepted appraisal methodology (i.c.-"First Generation"
approaches)r leave much to be desired in this context. A straightforrvard
sales comparison approach is deficient, since aggregate adjustments ttr
sales - particularly for market cond itions - can often exceed 100 perccnt
of the unadjusted sales price due to rapidly changing markets. A land
extraction method (extracting the depreciated value of the building
from the sales price to arrive at land values) can be fraught with errors
due to judgmental issues in determining depreciation and verifying
data.r Other first-generation techniques (cost, income) are not even
applicable.

As such, second generation techniques (c'.g.-regression modeling,
survey techniques) are increasinglv appropriate for valuing CBD build-
ing sites. This manuscript reviews one application of time-series regres-
sion modeling and presents a recent case study from St'attlt' which
illustrates when such modeling can be useful.
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recognize an implied warranty of habitability in residential
leases.
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suitable for their intended commercial purpose and
that there are no latent defects that would prevent
the use of the premises for its known intended
commercial purpose.iq Thr' court recognized the
similarities between commercial and residential
tenants, and therefore expanded residential war-
ranties to cover commercial leases as r,r,t'11..' "lt
cannot be assumed that a commercial tenant is
more knowledgeable about the quality of the struc-
ture than .1 residential tenant.""r A businessman
should not be expected to have tlte requisite exper-
tise to assure the suitability of the premises, and
many commercial tenants do not have the financial
ability to hire professionals to assess the suitability
of the premises for their intended commercial pur-
pose."r Therefore, commercial tenants must rely on
the landlord's greater ability to discover any latent
defe'cts that would hinder the tenant's intr.nded use
of the property.

The court goes on to state that the existence of a
breach of the implied warranty of suitability in
commercial real propertv lc'ases is a fact question to
bedetermined from the circumstances ofeach case."1
Among the factors to be considered whcn detcr-
mining whether a breach of such a warranty has
occurred arc: the nature of the defect; the length of
time the defect persisted; the rental amounU the age
of the premise's structure; the effect of the defect on
the tenant's use of the premises; the area in which
the premise.s are located; whether the defect was a
result of any abnormal or unusual use by the tenant;
and whetlrL'r the tenant waived the defects.d

Only one. other state court of last resort besides
the Texas Supreme'Court has expressly rr.,cognizL.d
an implied warrantv of suitability in commercial
real property Ieases: the NewJersey Supreme Court
in R.sfe R{?ltV Co/p. tt. CoopL,r.65 Both courts' rulings
are broad in that at the incc.ption of a commercial
lease, a landlord impliedly warrnnts that the pre-
mises are suitable for their intended commercial
purpose and that there are no latent defects that
would prevent the use of the premises for their
intended commercial purpose.s There is nothing in
either case to suggest that the implied n arranty of
suitability for a particular purpose does not apply in
casLrs where the latent defect is non-physical in
nature, such a particular use being forbidden by a
zoning ordinance, restrictive covenant, or other
municipal ordinance.6' Furthermore, neither court
listed the requirement that the defect be physical in
nature among the factors to be considered in deter-
mining the existence of a breach of the implied
warranty of suitability in commercial leases.d

II. COLEMAN Y. ROIANA. INC.6'
In the wake of the Texas Supreme Court's landmark
decision in Dnuidout, the Dallas Court of Appeals
heard the case of Ctth:nnn t'. Rotnnn,lnc.,i\' onlv one
year after the Dnz)irloa, decision was handed down.
ln the Colclral case, a Broup of investors, J.
Hamilton Coleman, Dean Flowers, John Ward, and
Curtis Whitchead, leased commercial retail prop-
erty from Rotana, Inc., the owner of the a retaiI strip
center on Creenville Avenue in Dallas for the
specified use as a restaurant and bar to be operated
under the trade name of Catalina Cafe.Tr Includecl
in tht'lease was a provision for the' non-exclusive
use of the parking area for ptrtrons and employees
of the restaurant.r

The City of Dallas parking ordinances required 23
spaces for use by a restaurant the size of the Catalina
Cafe, and the strip center in total only had 29
spaces.Tr Before the lease was signed, Rotana's
agent had represented to Coleman and the other
restaurant owners that the. Catalina Cafe would
have access to 23 of the 29 parking spaces available
for tht, exclusive use of the restaurant.:J However,
the two othe'r tenants in the center required and
used more than three spaces each.;s Thus, any res-
taurant in the space was going to be, in violation of
the city's parking ordinances.

After opening, the Catalina Cafe experienced con-
stant parking problems.Tn Coleman testified that on
weekend nights, thc Catalina Cafe never had more
than 50 perct'nt of the 29 spaces in the strip center
available to its customers.- The Catalina Cafe tried
numerous tactics in an attempt to solve the parking
issue, including hiring a valet service, but nothing
solved the problem.ir SubsequentlV, the restaurant
receive'd numerous warnings from the City of Dal-
las for parking violations.T'

Business at the Catalina Cafe began to falter and the
restaurant eventually closed its doors.e Coleman
and the rest of the restaurant's owners subse-
quently sold their interest in the restaurant to
Robert Miller and Thomas Fleeger, and the restau-
rant re-opene'd as a Mexican food restaurant under
the new ownership.rr However, the original own-
ers of the Catalina Cafe remainecl obligated k)
Rotana for the restaurant's lease, clue to the per-
sonal guarantees each individual owner had signed
at thc commencement of the lease.*l

The Mexican restaurant closed after only a few
months.si After the restaurant closed the se'cond
time, Coleman and the other original owners

86. S.r rd

87. Str td
88. Stt rii
89. S.. rii
90. S.r rii
91. St,t' rri

92. Sct il
93. S.t iI

41. Sce

42. -Scd

43. Se.
44. See

45. Sle
,16. S.d
17. Sc.

).
id. at 377
id. at 374
id.
id.
id. at 375
id. at 374

48. S.e id. at 375
49. See id.
50. Src id.
51. -Sr. id.
52. See id.
i3
5.1

Sr'c td
Stt id
Sct id
Stt id
S.c id
See id
See irl

at 377.
at 375.

56
57

5u
59

at 377

60. S.. id. .rt 376.
61. l,i.
62. Sn' id.
6J. -srt, ri. at 377.
g- -s.c rd.

65. 25r A.2d 268 (N.J. 1969).
66. -St? Dri,r,h)ir', 7'17 S.W.2d at 377; R$i{, R.ir/lv Corf ., 251 A.2d at

272-73.
67. St:. Dat'iidu,,717 S.W .2d at377; Restr Rcttlt? Corp.,251 A.Z) ,1t

272-73.
6tt. S.. Dalnloir,, 7{7 S.W.2d at 32; Rt sl Rr,dltv Cr,/t,., 251 A.2d nt

69. 77ll S.W.2tl 857 (T('x. App. Dallas, 1989, r,r. t r,L'nied).
70. 5r'r' rd.

71. -q,f id. at 8b9.
72. 5.. id.
73.5r. id.
7.1. St'r id.
75. Sc. id.
76. Sct id.
77. 5,r il.
78. 5.t id.
79. sft id. at 870.
80. S.. id.
81. Sc. id.
82. Scc d. at u68.
83. S.. !d. at 1t70.

8.1. Srr id.
85. .S.c ld. at 1t68.

3S ReAr Esmrr lssuEs, Fall 2000 Cdtbrating 25 Years ol Publishirtg Erctlltnce: 1976 - 2000 31



attempted to sL'cure the landlord's pL'rmission to
sublease to other investors.s Rotana rejected the
restaurant owners' proposal, and Ilotana sued
Coleman and other the original oh'ners of the res-
taurant for unpaid rent individually on their per-
sonal 5;uarantie's of the pavme'nt and performance
of the obligations and liabilities of the tenant under
ir commercial lease.3'Coleman ;rnd the original res-
taurant owners counterclaimed for constructive
eviction, fraudulent inducement, and breach of an
implied warranty of suitability for a particular com-
mercial purpose, all arising from Rotana's failure to
provide adequate parking to the tenants for their
restaurant.s

The suit was originally filed in the 1()1st District
Court in Dallas County.sr The trial court refused to
submit Coleman's and the other defendants' coun-
terclaims to the iury, except for the fraud claim, for
which the jury answered in favor of the landlord,
Il,otana.*' The trial court subsequently entered yudg-

ment on a jury verdict in favor of llotana, and
Coleman and the original restaurant owners aP-

pealecl.s' The Dallas Court of Appeals affirmed the
trial court's judgment,"" and writ of error to the
Texas Supreme Court u,as denied.

In affirming the holding ofthe trial court, the Dallas
Court of Appeals held that an implied n'arranty of
suitability for a particular commercial purpose cov-
ers only Iatent defects in the nature of a "physical or
structural defcct" which the landlorcl has a duty to
repair."rThe court of appeals claimed that this hold-
ing rr,as based on the Texas Supreme'Court's hold-
ing in l)ai,iiloa'."r Thc court reasoned that inad-
equate parking which violates city parking ordi-
nances is not a phvsical defect vital to the use of the
premises for their intended commercial purpose of
the type specified by the Daz,irloa, court.',

In support of its holding, the court quoted the
Dazridoa, opinion:

It cannot be assumed that a commcrcial tenant
is more knon,ledgeable about the quality of a
structure than a residential tenant. A business-
man cannot be expected to possess the expertise
necessary to adequately inspect and repair the
premises, and many commercial tenants lack
the financial resources to hire inspectors and
repairmen to assure the suitability of the pre-
mises.'{

From this quote, the court ascertained that the
Dnrrldorl court intended the implied warranty of

Money spent on unusable lease space

could haae been used to expand business

or to donate to charity. The businesses

that are not forccd to shut doun
,nay lral)e to increase pices to coT,er

for their losses duc to wasted lease space.

Srrch pice increases zoill of course haae

an adoerce effect on all consumers and

their pocketbook. Houetter, all of this

ecofiontic zoaste coulil be aaoided if only

the landlord had a duty to itfonn the

plospectiae tenant of ary latent defect

in the leased premises which zooukl

restict the tenant's stated intendecl

use of the premises.

suitability to encompass only physical or structural
defects in the premises and not non-structural or
non-physical defects such as inadequate parking
facilities."t There.fore, the court concluded that al-
though Coleman could not utilize the lt'ased pre-
mises for their specified purpose as a restaurant due
to inadequate parking facilities, the Iandlord was
not to be held accountabk', for inadequate parking
facilities is not a phvsical or structural defect in the
Ie;rsed prt'mises."^

III. MISAPPLICATION OF DAVIDOW

A. The Texas Supreme Court's Ruling in Davidow
The Supreme Court of Texas ruled in Dm,irioio

that therc is an implied warranty of suitability by
the landkrrd in a commercial lease that thc premises
are suitable for their intended commcrcial pur-
pose.ui This means that at the inception of the lease,

there are no latent defects in the facilities that are
vital to the use of the premises for its intended
commercial purpose.u' However, the Dalidozl rul-
ing is broacl, and as stated previously, at no point in
that opinion does the court impliedly or e'xpressly
rule that an implied warranty of suitability for a

particular commercial purpose does not cover non-
physical defects in tht' leased premises.* Such a
requiremL'nt was not listed by the Texas Supreme
Court in D/?r,idozo among the factors to be consid-
erL'd when determining the existence of a breach of
an implicd warranty of suitability in commercial
real property leases,rm

landlord has the duty to notify the tenant of any
latent defects which nright limit the tenant's in-
tended use of the premises. If the landlord fails to
notify the tenant of such a defect, the landlord
impliedly warrants to the tenant that the premises
are suitable for the tenant's known intt'nded use of
the premises.

CONCLUSION
Overthe lastlew years, there has been a gradual trend
towarcls t'xpanding the protection the law afftlrds
to both residential and comme'rcial tenants. Most
jurisdictions have adopted an implied warranty of
habitability in residentialreal property leases. How-
ever, Texas is one of the'first jurisdictions to r!'cog-
nize the similarities between the residential tc'nant
and the commercial tenant and apply the implied
warranty of habitabilitv in the commercial con-
text, in the form of the implied warranty of suit-
ability for the property's intended commercial use.

As previously stated, the Texas Supreme Court's
ruling in DntidoiL, t,. lrrtoottd North Profnsitnnl
Groult-Plmse I was broad. The court held that in a
commercial leasc, there is an implied warranty of
suitability by the landlord that the premises are
suitable for thcir intended purpose and that at the
inception of thc'leasr:, there are no Iate'nt defects in
the facilities that are vital to the intended use of the
premises. Unde'r the Texas Supreme Court's ruling
in Da irlozr,, the' implied warranty of suitability for a

particular commercial purpose covers nll latent de-
fects in the property that the landlord knows about
or should know about. Furtht'rmore, tn Dtt'idtrtt,,
the court listed numerous factors to be considered
when dc'termining whether there has been a breach
ofsucha n arranty. Thecourtdid not include among
the factors to be considered a requirement that such
defects be physical in nature to be covered by the
newly-recognized implied u'arranty of suitability
for a particular commercial purpose.

Howeve'r, the Dallas Court of Appeals in Colt'riarl 2,.

Rotarrr, Ilrc. misapplied Daaidoz, and held that such
.rn implied w'arranty of suitability as defined by the
Texas Supreme Court in Dni,irloto covers only latent
pllysical defects in the premises that the landlord
knows about or should know about and not latent
defects which are not physical in nature, even though
there was no requireme'nt in Dalidozu that the defect
be phvsical in nature. Moreover, such non-physical
defects may have the same prohibitive effect on the
tenant's use of the premises, but according to
Ctlennn, no implied warranty of suitability would
be applied in such a situation.

ln addition, the result in Colemarr that the tenant was
held responsible for all unpaid lease payments until
the termination date of the lease for lease space that
was unsuitable for its intended commercial pur-
pose was clearly inequitable and may lead to fur-
ther unjust results if other courts rely on Colemar in
interpreting the Dntidotl opinion as it relates to
implied warranties of suitability for a particular
commercial purpose. ln light of the Texas Supreme
Court's opinion in Daaidotr', such an implied war-
ranty ofsuitability clearly covers all latent defects in
leased commercial real property in Texas. Further-
more, considering the inequitable results of restrict-
ing implied warranties of suitability to situations
where the defect is physical and not applying im-
plied warranties of suitability where the defect in
the premises is not physical, the Texas Supreme
Court surely did not mean what the Colsnlan court
said it meant.
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had leased space that was unfit for its intended
commercial purpose for use as a medical office, the
landlord in Colennn should not have been allowed
to collect unpaid rent from the restaurant space
tenants who had leased space that n as unfit for use
as a restaurant.

However, the results Ltf Dauidoto and Coknutn
are diametrically opposed from one another. Thc
consequences of the defects to the leased premises
in both Daaidozrr and Co/r,rrarr have a similar prohibi-
tive effect on the tenants in each case, yet the court
of appeals in Colcnan allowed the landlord to col-
lect unpaid rent from the affected tenants,r:3due to
a perceived difference on the part of the court
between physical and non-physical defects. As pre-
viously stated, such a difference was never recog-
nized by the Texas Supreme Court in DauiLlcnt,,t.o

and should not have been recognized in Coleman.tal

B. The Lanillord's Knoutle tlge of the Premises
Because of his familiarity with the property, the

Iandlord should have superior knowledge of any
defects in the premise,s that will render them un-
suitable for a specified use. 1rr Additionally, the land-
lord, as owner of the property, should bear the cost
of curing any defect in the premises.rl Further-
more, "[a] tenant, even one who inspects the pre-
mises prior to leasing them, is under no obligation
to discover each latent defect that would render the
premises unsuitable for his purposes . . . ."rrr There-
fore, due to the fact that most commercial tenants
lack the capacity to accurately assess the existence
of any possible latent defect in a property that will
render it unsuitable for a particular commercial
purpose;ra the fact that most property owners should
have knowledge of any defects in the premises
which will render the property unsuitable for its
intended commercial purpose;rro and the fact that
tenants do not have a duty to uncover latent defects
that would render the property unsuitable,r$ it
would be highly inequitable to hold a tenant re-
sponsible for lease payments when the property
is not suited for its intended commercial purpose.
The landlord has the responsibiliW and the duty to
inform the tenant of anv possible defects that n'ould
interfere with the tenant's specified use for the
premises.rrt

As stated earlier, there is little difference be-
tween the effect a physical defect has on the tenant's
use of the premises and the. effect a non-physical
defect has on the tenant's use of the premises.rrs
Furthermore, asstated in Dnzririozr,, a landlord should
have knowledge of arry defc'cts which will render

ln light of the Texas Supreme Court's
opinion in Davidow, such afl impliecl

Toarronty of suitability clearly cooers all
latent defects in leased cofiffiercial rcal

property in Texas. Furthermore,
considering the inequitable results of

rcsticting implied wananties of
suitability to situatioas zohere the defect is

physical and not applying implied
waftflrrties of suitability tohere the defect in

the premises is not physical, the Texas

Supreme Court surely did not ,flean u)hat
fhe Coleman court saiil it fieant.

the'premises unfit for a particular use.'r, In Daaidoar,
the landlord was held to have' knowledge that the
space leased to Dr. Davidow was unfit for use as
medical offices, due to numerous physical and non-
physical defects in the premises.r{, Following such
logic, the landlord in Ctr/r,ltrlrr should have had
knowledge that the space leased by the owners of
the, Catalina Cafe nas defective in that the spacc
was unfit for use as a r€'staurant due to an inad-
e'quate number of available parking spaces accord-
ing to city parking recluiremt'nts and the use of such
space as a restaurant would be in violation of such
parking requirements. Thercfore, the landlord in
Coft,lrarr should have been charged with knowl-
edge of the latent defect in the premises it leascd to
the onners of the restaurant, thus establishing a
breach of the implied n,arrantv of suitability.

However, the court of appeals disregarded the
guidance given by the Drliioa, court, holding that
regardless of the landlord's knolvledge of any de-
fects in the premises which would make the pre-
mises unfit for their intended commercial purpose,
the landlord does not impliedly warrant to the
tenant that the premises are fit for their intended
commercial purpose if the defect is non-physical in
na ture.r{r

If the court of appeals read the Dni,lrioa' opinion
correctly, the court rvould have realized that the
landlord is usually in a bettr'r position to have
knowledge ofa defect which would affect a tenant's
commercial use of a property. It makes no differ-
ence that the defect in Co/rrrnn was non-physical in
nature. The landlord, as owner of the property, has
superior knowledge of the property and any defects
it may have as to a particular use. Therefore, the

Nevertheless, the Dallas Court of Appeals in
Colennn read the Drrz,irlozl decision too narrowly
and ruled that parking facilities that violate city
parking requirements are not the type of defects
that arecovered bv the implied warranty ofsuitabil-
itv for a particular commercial purpose as defined
by the Supreme Court in Dazridozr,.ror The court in
Dazridoar state'd, "This warranty means that at the
inception of tlre lease there are no latent defects in
the facilities that are vital to the use of the premises
for their intended commercial purpose and that
these essential facilities will remain in a suitable
condition " r'r: The word "facilities" in no way can be
seen as limiting implied lr'arranties of suitability for
a particular commercial purpose to those defe'cts of
a physical or structural nature. Yet, the word "facili-
ties" may have misled the Dallas Court of Appeals
into reading that such warranties are limited to
structural or physical defects in the facilities.

ln addition, the statement in Daaiiloa, that the
essential facilities "remain in suitable condition"'03
on its face could imply that the implied n'arranty of
suitability covers physical or structural defects onlv,
thus misleading the DallasCourtof Appeals to hold
that adequate parking is not a defect covered by the
implied warranty of suitability. However, in
Colerlrrt, at the inception of the lease, there were an
adequate number of parking spaces in the shopping
center for use by the restaurant due to the fact that
only one of the other two lease spaces in the center
were occupied.r'! Only after the lease began did thc
restaurant fail to have an adequate number of park-
ing spaces available to it in order to satisfy city
parking ordinances.r'ri Thus, the parking facilities
did not "remain in suitable condition" throughout
the term of the lease. Therefore, the Dnz,irloa, court's
use of the term "remains in suitable condition" does
not necessarily intimate that the implied warranty
of suitability applies only to structural or physical
defects, and the Co/azan court should not have been
led astray by the phrase.

whether the tenant waived the defects; and whether
the defect resulted from any unusual or abnormal
use by the tenant.r,r Hoh'ever, the court gave little
guidance on how much weight to give each factor.

Thus, according to the Texas Supreme Court's
wording in DadLlotu, the ct'fect of the defect on the
tenant's use of thc premises carries equal weight to
the rafurc of the defect. This is due to the fact that the
Dnuidozo court did not indicate which factor should
receive the greater weight. Therefore, affording one
factor more weight than the other is reading more
into Dalidoa, than the court expressly or implicitlv
said. Accordingly, determining whether a breach of
an implied warranty of suitability in commercial
real estate Ieases hinges on more than wht'ther tht'
defect was physical or non-physical in nature.

Therefore, the Dallas Court of Appeals in
Colemar misinterpreted the Daz,idozr opinion, and
the court should not have hinged its entire decision
on the physical or non-physical nature of the dtfect
without consideration of the other factors outlined
rn Datidotp. By basing its entire decision on the
nature of the defect without consideration of the
other factors, the court of appeals has inappropri-
ately limited implied warranties of suitability for a

particular commt'rcial purpose as defined by the'
Texas Supreme Court in Daaidozu. Furthermore, the
court ofappeals ignored the majority offactors to be
considered when determining the existence of a
breach of an implied warranty of suitability for a
particular commercial purpose that the Texas Su-
preme Court spelled out in Daaidoa,.r," Whilt' the
factor of the age of the structure applies only to
physical defects, the remainder of the factors can
apply to both physical and non-physical defects in
the facilities of leased premises. Although the Dal-
las Court of Appeals in Cttleman did consider the
nature of the defect, the other Drz,idozl factors were
ignored alto5;ether, and the resultant decision was
error.

B. The Results of the Misapplication of Davidow
If based on physical defects only, many tL'nants

will be stuck with lease payments for propertv
which is usele,ss for the lease's intended commer-
cial purpose. For instance, in Colenlar,, the tenants to
a retail restaurant lease were held to be responsiblc.
for lease payments for a lease which was essentially
not usable for its intended commercial purpose.rr,,
The tenants leased the space for the purpose of
operatinu a restaurant. I I I However, the strip mall in
which the space was located had inadequate park-
ing to satisfy city parking ordinances.rrr Thus, the
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Furthermore, the Texas Supreme Court in
Daz'idoa' did not expressly limit implied warranties
of suitability to cover only Iatent defects in the
structure of the premises.leAs stated earlier, the
court said that the nature of the defect was only one
of several factors to be considered when determin-
ing whether there has been a breach of such a

warranty.rr)7 In addition to the nature of the defect,
a court should also consider: the defect's effect on
the tenant's use of the premises; the length of time
the defect persisted; the structure's age; the area in
which the premises are located; the amount of rent;

t



space was in effect not usable for the purpose of
operating a restaurant.

As a result of Dat,idLtir', Colenran and other
owners of the restaurant should not be hcld respon-
siblc for the unpaid rent. The landlorcl, Rotana,
implicitly warranted to Colenran and the other
owncrs that the leased premist's wer€'suitable for
usc as a restaurant and bar under the rule'set forth
in Dnz,irlort,, which states that at the'inception of the
Iease, the landlord implicitlv rvarrants that the Pre-
mises arL'suitable for their intended commercial
purpose.lrr [t was knort n by Roterna that Coleman
and the other owners were leasin6; the premises for
ust' as a restaurant and bar.rr'r Thus, just as Dr.
Davidow was not liable for unPaid rent to his
landlord, Inwood North, a f ter Inwood North
breached its implied warranty of suitability to Dr.
Daviclow, Coleman and the other original owners
of the Catalina Cafe should not have been liable to
Rotana, its landlord, after Rotana brc'ached its im-
plied warrantv of suitabilitv to Coleman and the
other original ou,ners of the restaurant.

However, the Dallas Court of Appeals misap-
plied the Dai,idoa, rule and hcld the tenants respon-
siblc for lease payments throughor-rt the term of the
lease.lF The Coleman court helcl that an implied
warranty of suitability for a particular commercial
purpose covers only latent defects in the nature of a

phvsical or structural defect.rr" Thcrefore, the court
of appeals allowed Rotana to lease space to tenants
for the expressed purpose of operating a restaurant
in the leased premises, even though the premises
werL. not usable as restaurant space due to Dallas
city parking requirements.rri Such a result is clearly
contrarv to the spirit of Dazrirloa'and the reasoning
bt.hind the supreme court's decision to recognize
thc cxistence of implied warranties of suitability for
a particular commercial purpose in commercial real
property leases.rr3

Moveover, holding that implie'd u'arranties of
suitabilitv for a particular commercial purpose are
not applicable to commerciaI leases that have non-
physical defects in the premises would have ineq-
uitable results far beyond the mere waste oI tenants'
resourcrrs. For instance, consider a situation where
a landlorcl leases commercial property to a Psychia-
trist that the landlord knows specializes in treating
known peclophiles, and later leascs space immedi-
ately next door to the psychiatrist's office to a day
carL'ccnter, whose owner was unart'are of the na-
turc of the psychiatrist's practice u'hen he signed
the lc,ase agreement. The landlord lvould thus have

Oaer the last fezo yeary there has been a

gradual trenil towards expafldiflg the

protection the law afforrls to both

residefltial dfld coffirnercial tenants. Most
juristlictions hazte adoptcd afl implied

zttarranty of habitabilitrl in resiilcntial real

ploperhl leases. Hozoeaer, Texas is one of
the first jurisdictiotts to recogrrize the

similarities betzueen the residential tenant

and the comrnercisl tenant anrl apply the

implied zoarraflty of habitability in the

cornffiercial context, in the form of the

implieil Toarrarlty of suitability for the

p rop erty's inten d e d c o tnmerci al us e.

superior knowledge of a defect in the premises
which would hinder the tenant's intended use as a

day care center, yet failing to disclose such informa-
tion t() the prospective tenant. At worst, children
who attend such a day care center would be put at
risk of molestation due to the proximity of
pedophiles to the day care center, and at best,
pare'nts would take their children out of the day
care center, leaving the center with no customers
antl thus no means of paying rent. Therefore, it
would be outrageous to suggest that tlrc day care's
le.rse space n'ould remain "fit" for use as a day care
center in such a situation rvhere the'landlord has

superior knowledge of a defect that would endan-
ger the lives of numerous preschool children. The
dav care center would be well-advised to move out
upon such an occurrence in ordc'r to protect the
health and safety of the children. The' law should
not force' day care businesses to choose between
prot€.cting innocent children and remaining in busi
ness. Certainly the Dallas Court of Appeals did not
intend to condone such an unjust result in its ruling
in Coh'nlarr.

Honever, according to the c(,urt of appeals'
interprctation of Dairrdozt,, the day care center would
remtrin responsible for all unpaid rental Payments
from thc time the day care center moved out of the
lease'space until the termination of their lease. The
landkrrd would be absolved of any wrongdoing,
dr'spitc the fact that the Iandlord had knowledge of
the n.lture of the psychiatrist's practice at the time
the landlord leased the space to the day care center.
Therefore, because the defect in this example is not

physical or structural in nature, the implied u'ar-
ranty of suitability for a particular commercial pur-
pose would not apply to the day care center's land-
Iord. The Iandlord would be allowed to collect rent
for unusable lease space at thc'expense of the day
care center, which would have little means of pay-
ing such rent due b a lack of children attending the
center. Such an inequitablc result would have the
effect of forcing most day care centers in a similar
situation to remain in such a lease despite the
presence of those rvho are a danger to the children
who attend day care at the c!'nter; for most day care
center operators would not have the financial abil-
ity to move if forced to pay rent both at the former
lease space and at a ncw lease space. Surely the
Dallas Court of Appeals had not taken such a Pos-
sibility into consideration at the time that it decided
Colcnntt.

As both Daz'irioa, aruJ Knnmrath tell us, modern
landlords are not at liberty to lease real property to
a tenant when the landlord has knor,'ledge that the
premises are not suitable for the tenant's intended
use of the premises.rr" Moreover, it is generally
recognized that a landlorcl has a duty to inform
prospective tenants of any qualities of the premises
which might reasonably be undesirable from the
tcnant's perspective.rr" The landlord must suffi-
ciently inform the' prospective tenant on the Pro-
spective lease space to the extent that the tenant
has enough information to properlv assess the
premise's suitability for its intended purpose.rrr
Thus, the landlord in the dav care center situation
has a duty to inform the day care center of any
qualities of the lease space that might hinder the
tenant's intended use of the premises. Surely an

office full of pedophiles next door to a day care
center could reasonably be'found to hinder the use
of the day care centcr's spirce as a day care center!
The days of the caveat lesst'e are over. 

''?2 
As the day

care center exampL' tlemonstrates, such a change
in the law, where an implie.d warranty of suitabil-
ity is imposed on the' lessor of commercial real
estate should be welcome'd due to the likelihood of
such unjust and potentiallv dangerous rePercus-
sions.

Furthermore, the court of appeals' decision in
Cttlornn r,:.ay have the unfortunate effect of mis-
leading other courts in their interpretation of
Daz,idoa, to hold that implied warranties of suitabil-
itv for a particular comnrercial purpose cover onlv
latent defects of a phvsical nature. As a result,
numerous other tenants mav be forced to remain in
unsuitable lease space'or be helcl liable for rental

payments for commercial lease space that is unfit
for its intended use if they decide to move.

IV. POLICY REASONS WHY THE DAVIDOW
TEST SHOULD BE READ TO APPLY TO NON.
PHYSICAL DEFECTS AS WELL AS DEFECTS
THAT ARE PHYSICAL IN NATURE

A. The Economic Ability of Tenants to Assess the
Suitability of Premises forTheir Intended Commer-
cial Purpose

As stated in Dni,ilozr,, a typical businessperson
cannot be expected to possess the necessarv exper-
tise to adequately assess the suitability of the pre-
mises for their intended commercial purpose, and
"nrany commercial tenant:i lack the financial re-
sources" to hire professionals who are able to assess

the suitability of the premises for a particular pur-
pose.r:r Furthermore, the landlord, as Permanent
ou,ner of the property, usually has superior knowl-
edge of any defects in the premises that may render
them unsuitable fora known purpose.rrrAs a conse-
quence, commercial tenants, with the exception of
large corporations with substantial financial re-
sources, usually rely on thcir ProsPective landlord's
greater ability to assess the suitability of the pre-
mises for their intended commercial purpose.rri

Therefore, no fundame'ntal difference exists
between a physical or structural defect in a leased

commercial property which precludes the use of
the property for its intendt'd commercial purpose
and a non-physical defect which has a similar pre-
clusive effect on the use of the property for its
intended commercial purpose. [t takes a comPa-
rable amount of financial resources, if not Sreater
resources, to determine the existence of a latent
non-physical defect in .r proPerty which would
limit a tenant's use of the property as it would tcl

determine the existence of a latent physical defect
which also would limit a tenant's use of the prop-
erty.

Moreover, there is little essential difference be-
tween the tenant in Dauilttit', Dr. Davidow, who
could not use the space he lcased for use as a

medical office due to numL'rous problems with the
premises,r16and the tenant in Coluntr, the owners
of the Catalina Cafe, who could not use the space

they leased for use as a restaurant due to inadequate
parking facilities which violate city parking ordi-
nances.r:7 Both tenants leased space which is unfit
for use as its intended commercial purpose. There-
fcrre, just as the landlord in Dnuidoio was not al-
lowed to collect unpaid rent from the doctor who
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space was in effect not usable for the purpose of
operating a restaurant.

As a result of Dat,idLtir', Colenran and other
owners of the restaurant should not be hcld respon-
siblc for the unpaid rent. The landlorcl, Rotana,
implicitly warranted to Colenran and the other
owncrs that the leased premist's wer€'suitable for
usc as a restaurant and bar under the rule'set forth
in Dnz,irlort,, which states that at the'inception of the
Iease, the landlord implicitlv rvarrants that the Pre-
mises arL'suitable for their intended commercial
purpose.lrr [t was knort n by Roterna that Coleman
and the other owners were leasin6; the premises for
ust' as a restaurant and bar.rr'r Thus, just as Dr.
Davidow was not liable for unPaid rent to his
landlord, Inwood North, a f ter Inwood North
breached its implied warranty of suitability to Dr.
Daviclow, Coleman and the other original owners
of the Catalina Cafe should not have been liable to
Rotana, its landlord, after Rotana brc'ached its im-
plied warrantv of suitabilitv to Coleman and the
other original ou,ners of the restaurant.

However, the Dallas Court of Appeals misap-
plied the Dai,idoa, rule and hcld the tenants respon-
siblc for lease payments throughor-rt the term of the
lease.lF The Coleman court helcl that an implied
warranty of suitability for a particular commercial
purpose covers only latent defects in the nature of a

phvsical or structural defect.rr" Thcrefore, the court
of appeals allowed Rotana to lease space to tenants
for the expressed purpose of operating a restaurant
in the leased premises, even though the premises
werL. not usable as restaurant space due to Dallas
city parking requirements.rri Such a result is clearly
contrarv to the spirit of Dazrirloa'and the reasoning
bt.hind the supreme court's decision to recognize
thc cxistence of implied warranties of suitability for
a particular commercial purpose in commercial real
property leases.rr3

Moveover, holding that implie'd u'arranties of
suitabilitv for a particular commercial purpose are
not applicable to commerciaI leases that have non-
physical defects in the premises would have ineq-
uitable results far beyond the mere waste oI tenants'
resourcrrs. For instance, consider a situation where
a landlorcl leases commercial property to a Psychia-
trist that the landlord knows specializes in treating
known peclophiles, and later leascs space immedi-
ately next door to the psychiatrist's office to a day
carL'ccnter, whose owner was unart'are of the na-
turc of the psychiatrist's practice u'hen he signed
the lc,ase agreement. The landlord lvould thus have

Oaer the last fezo yeary there has been a
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protection the law afforrls to both

residefltial dfld coffirnercial tenants. Most
juristlictions hazte adoptcd afl implied
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ploperhl leases. Hozoeaer, Texas is one of
the first jurisdictiotts to recogrrize the

similarities betzueen the residential tenant

and the comrnercisl tenant anrl apply the

implied zoarraflty of habitability in the

cornffiercial context, in the form of the

implieil Toarrarlty of suitability for the

p rop erty's inten d e d c o tnmerci al us e.

superior knowledge of a defect in the premises
which would hinder the tenant's intended use as a

day care center, yet failing to disclose such informa-
tion t() the prospective tenant. At worst, children
who attend such a day care center would be put at
risk of molestation due to the proximity of
pedophiles to the day care center, and at best,
pare'nts would take their children out of the day
care center, leaving the center with no customers
antl thus no means of paying rent. Therefore, it
would be outrageous to suggest that tlrc day care's
le.rse space n'ould remain "fit" for use as a day care
center in such a situation rvhere the'landlord has

superior knowledge of a defect that would endan-
ger the lives of numerous preschool children. The
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ness. Certainly the Dallas Court of Appeals did not
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interprctation of Dairrdozt,, the day care center would
remtrin responsible for all unpaid rental Payments
from thc time the day care center moved out of the
lease'space until the termination of their lease. The
landkrrd would be absolved of any wrongdoing,
dr'spitc the fact that the Iandlord had knowledge of
the n.lture of the psychiatrist's practice at the time
the landlord leased the space to the day care center.
Therefore, because the defect in this example is not

physical or structural in nature, the implied u'ar-
ranty of suitability for a particular commercial pur-
pose would not apply to the day care center's land-
Iord. The Iandlord would be allowed to collect rent
for unusable lease space at thc'expense of the day
care center, which would have little means of pay-
ing such rent due b a lack of children attending the
center. Such an inequitablc result would have the
effect of forcing most day care centers in a similar
situation to remain in such a lease despite the
presence of those rvho are a danger to the children
who attend day care at the c!'nter; for most day care
center operators would not have the financial abil-
ity to move if forced to pay rent both at the former
lease space and at a ncw lease space. Surely the
Dallas Court of Appeals had not taken such a Pos-
sibility into consideration at the time that it decided
Colcnntt.

As both Daz'irioa, aruJ Knnmrath tell us, modern
landlords are not at liberty to lease real property to
a tenant when the landlord has knor,'ledge that the
premises are not suitable for the tenant's intended
use of the premises.rr" Moreover, it is generally
recognized that a landlorcl has a duty to inform
prospective tenants of any qualities of the premises
which might reasonably be undesirable from the
tcnant's perspective.rr" The landlord must suffi-
ciently inform the' prospective tenant on the Pro-
spective lease space to the extent that the tenant
has enough information to properlv assess the
premise's suitability for its intended purpose.rrr
Thus, the landlord in the dav care center situation
has a duty to inform the day care center of any
qualities of the lease space that might hinder the
tenant's intended use of the premises. Surely an

office full of pedophiles next door to a day care
center could reasonably be'found to hinder the use
of the day care centcr's spirce as a day care center!
The days of the caveat lesst'e are over. 

''?2 
As the day

care center exampL' tlemonstrates, such a change
in the law, where an implie.d warranty of suitabil-
ity is imposed on the' lessor of commercial real
estate should be welcome'd due to the likelihood of
such unjust and potentiallv dangerous rePercus-
sions.

Furthermore, the court of appeals' decision in
Cttlornn r,:.ay have the unfortunate effect of mis-
leading other courts in their interpretation of
Daz,idoa, to hold that implied warranties of suitabil-
itv for a particular comnrercial purpose cover onlv
latent defects of a phvsical nature. As a result,
numerous other tenants mav be forced to remain in
unsuitable lease space'or be helcl liable for rental

payments for commercial lease space that is unfit
for its intended use if they decide to move.

IV. POLICY REASONS WHY THE DAVIDOW
TEST SHOULD BE READ TO APPLY TO NON.
PHYSICAL DEFECTS AS WELL AS DEFECTS
THAT ARE PHYSICAL IN NATURE

A. The Economic Ability of Tenants to Assess the
Suitability of Premises forTheir Intended Commer-
cial Purpose

As stated in Dni,ilozr,, a typical businessperson
cannot be expected to possess the necessarv exper-
tise to adequately assess the suitability of the pre-
mises for their intended commercial purpose, and
"nrany commercial tenant:i lack the financial re-
sources" to hire professionals who are able to assess

the suitability of the premises for a particular pur-
pose.r:r Furthermore, the landlord, as Permanent
ou,ner of the property, usually has superior knowl-
edge of any defects in the premises that may render
them unsuitable fora known purpose.rrrAs a conse-
quence, commercial tenants, with the exception of
large corporations with substantial financial re-
sources, usually rely on thcir ProsPective landlord's
greater ability to assess the suitability of the pre-
mises for their intended commercial purpose.rri

Therefore, no fundame'ntal difference exists
between a physical or structural defect in a leased

commercial property which precludes the use of
the property for its intendt'd commercial purpose
and a non-physical defect which has a similar pre-
clusive effect on the use of the property for its
intended commercial purpose. [t takes a comPa-
rable amount of financial resources, if not Sreater
resources, to determine the existence of a latent
non-physical defect in .r proPerty which would
limit a tenant's use of the property as it would tcl

determine the existence of a latent physical defect
which also would limit a tenant's use of the prop-
erty.

Moreover, there is little essential difference be-
tween the tenant in Dauilttit', Dr. Davidow, who
could not use the space he lcased for use as a

medical office due to numL'rous problems with the
premises,r16and the tenant in Coluntr, the owners
of the Catalina Cafe, who could not use the space

they leased for use as a restaurant due to inadequate
parking facilities which violate city parking ordi-
nances.r:7 Both tenants leased space which is unfit
for use as its intended commercial purpose. There-
fcrre, just as the landlord in Dnuidoio was not al-
lowed to collect unpaid rent from the doctor who
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had leased space that was unfit for its intended
commercial purpose for use as a medical office, the
landlord in Colennn should not have been allowed
to collect unpaid rent from the restaurant space
tenants who had leased space that n as unfit for use
as a restaurant.

However, the results Ltf Dauidoto and Coknutn
are diametrically opposed from one another. Thc
consequences of the defects to the leased premises
in both Daaidozrr and Co/r,rrarr have a similar prohibi-
tive effect on the tenants in each case, yet the court
of appeals in Colcnan allowed the landlord to col-
lect unpaid rent from the affected tenants,r:3due to
a perceived difference on the part of the court
between physical and non-physical defects. As pre-
viously stated, such a difference was never recog-
nized by the Texas Supreme Court in DauiLlcnt,,t.o

and should not have been recognized in Coleman.tal

B. The Lanillord's Knoutle tlge of the Premises
Because of his familiarity with the property, the

Iandlord should have superior knowledge of any
defects in the premise,s that will render them un-
suitable for a specified use. 1rr Additionally, the land-
lord, as owner of the property, should bear the cost
of curing any defect in the premises.rl Further-
more, "[a] tenant, even one who inspects the pre-
mises prior to leasing them, is under no obligation
to discover each latent defect that would render the
premises unsuitable for his purposes . . . ."rrr There-
fore, due to the fact that most commercial tenants
lack the capacity to accurately assess the existence
of any possible latent defect in a property that will
render it unsuitable for a particular commercial
purpose;ra the fact that most property owners should
have knowledge of any defects in the premises
which will render the property unsuitable for its
intended commercial purpose;rro and the fact that
tenants do not have a duty to uncover latent defects
that would render the property unsuitable,r$ it
would be highly inequitable to hold a tenant re-
sponsible for lease payments when the property
is not suited for its intended commercial purpose.
The landlord has the responsibiliW and the duty to
inform the tenant of anv possible defects that n'ould
interfere with the tenant's specified use for the
premises.rrt

As stated earlier, there is little difference be-
tween the effect a physical defect has on the tenant's
use of the premises and the. effect a non-physical
defect has on the tenant's use of the premises.rrs
Furthermore, asstated in Dnzririozr,, a landlord should
have knowledge of arry defc'cts which will render

ln light of the Texas Supreme Court's
opinion in Davidow, such afl impliecl

Toarronty of suitability clearly cooers all
latent defects in leased cofiffiercial rcal

property in Texas. Furthermore,
considering the inequitable results of

rcsticting implied wananties of
suitability to situatioas zohere the defect is

physical and not applying implied
waftflrrties of suitability tohere the defect in

the premises is not physical, the Texas

Supreme Court surely did not ,flean u)hat
fhe Coleman court saiil it fieant.

the'premises unfit for a particular use.'r, In Daaidoar,
the landlord was held to have' knowledge that the
space leased to Dr. Davidow was unfit for use as
medical offices, due to numerous physical and non-
physical defects in the premises.r{, Following such
logic, the landlord in Ctr/r,ltrlrr should have had
knowledge that the space leased by the owners of
the, Catalina Cafe nas defective in that the spacc
was unfit for use as a r€'staurant due to an inad-
e'quate number of available parking spaces accord-
ing to city parking recluiremt'nts and the use of such
space as a restaurant would be in violation of such
parking requirements. Thercfore, the landlord in
Coft,lrarr should have been charged with knowl-
edge of the latent defect in the premises it leascd to
the onners of the restaurant, thus establishing a
breach of the implied n,arrantv of suitability.

However, the court of appeals disregarded the
guidance given by the Drliioa, court, holding that
regardless of the landlord's knolvledge of any de-
fects in the premises which would make the pre-
mises unfit for their intended commercial purpose,
the landlord does not impliedly warrant to the
tenant that the premises are fit for their intended
commercial purpose if the defect is non-physical in
na ture.r{r

If the court of appeals read the Dni,lrioa' opinion
correctly, the court rvould have realized that the
landlord is usually in a bettr'r position to have
knowledge ofa defect which would affect a tenant's
commercial use of a property. It makes no differ-
ence that the defect in Co/rrrnn was non-physical in
nature. The landlord, as owner of the property, has
superior knowledge of the property and any defects
it may have as to a particular use. Therefore, the

Nevertheless, the Dallas Court of Appeals in
Colennn read the Drrz,irlozl decision too narrowly
and ruled that parking facilities that violate city
parking requirements are not the type of defects
that arecovered bv the implied warranty ofsuitabil-
itv for a particular commercial purpose as defined
by the Supreme Court in Dazridozr,.ror The court in
Dazridoar state'd, "This warranty means that at the
inception of tlre lease there are no latent defects in
the facilities that are vital to the use of the premises
for their intended commercial purpose and that
these essential facilities will remain in a suitable
condition " r'r: The word "facilities" in no way can be
seen as limiting implied lr'arranties of suitability for
a particular commercial purpose to those defe'cts of
a physical or structural nature. Yet, the word "facili-
ties" may have misled the Dallas Court of Appeals
into reading that such warranties are limited to
structural or physical defects in the facilities.

ln addition, the statement in Daaiiloa, that the
essential facilities "remain in suitable condition"'03
on its face could imply that the implied n'arranty of
suitability covers physical or structural defects onlv,
thus misleading the DallasCourtof Appeals to hold
that adequate parking is not a defect covered by the
implied warranty of suitability. However, in
Colerlrrt, at the inception of the lease, there were an
adequate number of parking spaces in the shopping
center for use by the restaurant due to the fact that
only one of the other two lease spaces in the center
were occupied.r'! Only after the lease began did thc
restaurant fail to have an adequate number of park-
ing spaces available to it in order to satisfy city
parking ordinances.r'ri Thus, the parking facilities
did not "remain in suitable condition" throughout
the term of the lease. Therefore, the Dnz,irloa, court's
use of the term "remains in suitable condition" does
not necessarily intimate that the implied warranty
of suitability applies only to structural or physical
defects, and the Co/azan court should not have been
led astray by the phrase.

whether the tenant waived the defects; and whether
the defect resulted from any unusual or abnormal
use by the tenant.r,r Hoh'ever, the court gave little
guidance on how much weight to give each factor.

Thus, according to the Texas Supreme Court's
wording in DadLlotu, the ct'fect of the defect on the
tenant's use of thc premises carries equal weight to
the rafurc of the defect. This is due to the fact that the
Dnuidozo court did not indicate which factor should
receive the greater weight. Therefore, affording one
factor more weight than the other is reading more
into Dalidoa, than the court expressly or implicitlv
said. Accordingly, determining whether a breach of
an implied warranty of suitability in commercial
real estate Ieases hinges on more than wht'ther tht'
defect was physical or non-physical in nature.

Therefore, the Dallas Court of Appeals in
Colemar misinterpreted the Daz,idozr opinion, and
the court should not have hinged its entire decision
on the physical or non-physical nature of the dtfect
without consideration of the other factors outlined
rn Datidotp. By basing its entire decision on the
nature of the defect without consideration of the
other factors, the court of appeals has inappropri-
ately limited implied warranties of suitability for a

particular commt'rcial purpose as defined by the'
Texas Supreme Court in Daaidozu. Furthermore, the
court ofappeals ignored the majority offactors to be
considered when determining the existence of a
breach of an implied warranty of suitability for a
particular commercial purpose that the Texas Su-
preme Court spelled out in Daaidoa,.r," Whilt' the
factor of the age of the structure applies only to
physical defects, the remainder of the factors can
apply to both physical and non-physical defects in
the facilities of leased premises. Although the Dal-
las Court of Appeals in Cttleman did consider the
nature of the defect, the other Drz,idozl factors were
ignored alto5;ether, and the resultant decision was
error.

B. The Results of the Misapplication of Davidow
If based on physical defects only, many tL'nants

will be stuck with lease payments for propertv
which is usele,ss for the lease's intended commer-
cial purpose. For instance, in Colenlar,, the tenants to
a retail restaurant lease were held to be responsiblc.
for lease payments for a lease which was essentially
not usable for its intended commercial purpose.rr,,
The tenants leased the space for the purpose of
operatinu a restaurant. I I I However, the strip mall in
which the space was located had inadequate park-
ing to satisfy city parking ordinances.rrr Thus, the
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Furthermore, the Texas Supreme Court in
Daz'idoa' did not expressly limit implied warranties
of suitability to cover only Iatent defects in the
structure of the premises.leAs stated earlier, the
court said that the nature of the defect was only one
of several factors to be considered when determin-
ing whether there has been a breach of such a

warranty.rr)7 In addition to the nature of the defect,
a court should also consider: the defect's effect on
the tenant's use of the premises; the length of time
the defect persisted; the structure's age; the area in
which the premises are located; the amount of rent;

t



attempted to sL'cure the landlord's pL'rmission to
sublease to other investors.s Rotana rejected the
restaurant owners' proposal, and Ilotana sued
Coleman and other the original oh'ners of the res-
taurant for unpaid rent individually on their per-
sonal 5;uarantie's of the pavme'nt and performance
of the obligations and liabilities of the tenant under
ir commercial lease.3'Coleman ;rnd the original res-
taurant owners counterclaimed for constructive
eviction, fraudulent inducement, and breach of an
implied warranty of suitability for a particular com-
mercial purpose, all arising from Rotana's failure to
provide adequate parking to the tenants for their
restaurant.s

The suit was originally filed in the 1()1st District
Court in Dallas County.sr The trial court refused to
submit Coleman's and the other defendants' coun-
terclaims to the iury, except for the fraud claim, for
which the jury answered in favor of the landlord,
Il,otana.*' The trial court subsequently entered yudg-

ment on a jury verdict in favor of llotana, and
Coleman and the original restaurant owners aP-

pealecl.s' The Dallas Court of Appeals affirmed the
trial court's judgment,"" and writ of error to the
Texas Supreme Court u,as denied.

In affirming the holding ofthe trial court, the Dallas
Court of Appeals held that an implied n'arranty of
suitability for a particular commercial purpose cov-
ers only Iatent defects in the nature of a "physical or
structural defcct" which the landlorcl has a duty to
repair."rThe court of appeals claimed that this hold-
ing rr,as based on the Texas Supreme'Court's hold-
ing in l)ai,iiloa'."r Thc court reasoned that inad-
equate parking which violates city parking ordi-
nances is not a phvsical defect vital to the use of the
premises for their intended commercial purpose of
the type specified by the Daz,irloa, court.',

In support of its holding, the court quoted the
Dazridoa, opinion:

It cannot be assumed that a commcrcial tenant
is more knon,ledgeable about the quality of a
structure than a residential tenant. A business-
man cannot be expected to possess the expertise
necessary to adequately inspect and repair the
premises, and many commercial tenants lack
the financial resources to hire inspectors and
repairmen to assure the suitability of the pre-
mises.'{

From this quote, the court ascertained that the
Dnrrldorl court intended the implied warranty of

Money spent on unusable lease space

could haae been used to expand business
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that are not forccd to shut doun
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restict the tenant's stated intendecl

use of the premises.

suitability to encompass only physical or structural
defects in the premises and not non-structural or
non-physical defects such as inadequate parking
facilities."t There.fore, the court concluded that al-
though Coleman could not utilize the lt'ased pre-
mises for their specified purpose as a restaurant due
to inadequate parking facilities, the Iandlord was
not to be held accountabk', for inadequate parking
facilities is not a phvsical or structural defect in the
Ie;rsed prt'mises."^

III. MISAPPLICATION OF DAVIDOW

A. The Texas Supreme Court's Ruling in Davidow
The Supreme Court of Texas ruled in Dm,irioio

that therc is an implied warranty of suitability by
the landkrrd in a commercial lease that thc premises
are suitable for their intended commcrcial pur-
pose.ui This means that at the inception of the lease,

there are no latent defects in the facilities that are
vital to the use of the premises for its intended
commercial purpose.u' However, the Dalidozl rul-
ing is broacl, and as stated previously, at no point in
that opinion does the court impliedly or e'xpressly
rule that an implied warranty of suitability for a

particular commercial purpose does not cover non-
physical defects in tht' leased premises.* Such a
requiremL'nt was not listed by the Texas Supreme
Court in D/?r,idozo among the factors to be consid-
erL'd when determining the existence of a breach of
an implicd warranty of suitability in commercial
real property leases,rm

landlord has the duty to notify the tenant of any
latent defects which nright limit the tenant's in-
tended use of the premises. If the landlord fails to
notify the tenant of such a defect, the landlord
impliedly warrants to the tenant that the premises
are suitable for the tenant's known intt'nded use of
the premises.

CONCLUSION
Overthe lastlew years, there has been a gradual trend
towarcls t'xpanding the protection the law afftlrds
to both residential and comme'rcial tenants. Most
jurisdictions have adopted an implied warranty of
habitability in residentialreal property leases. How-
ever, Texas is one of the'first jurisdictions to r!'cog-
nize the similarities between the residential tc'nant
and the commercial tenant and apply the implied
warranty of habitabilitv in the commercial con-
text, in the form of the implied warranty of suit-
ability for the property's intended commercial use.

As previously stated, the Texas Supreme Court's
ruling in DntidoiL, t,. lrrtoottd North Profnsitnnl
Groult-Plmse I was broad. The court held that in a
commercial leasc, there is an implied warranty of
suitability by the landlord that the premises are
suitable for thcir intended purpose and that at the
inception of thc'leasr:, there are no Iate'nt defects in
the facilities that are vital to the intended use of the
premises. Unde'r the Texas Supreme Court's ruling
in Da irlozr,, the' implied warranty of suitability for a

particular commercial purpose covers nll latent de-
fects in the property that the landlord knows about
or should know about. Furtht'rmore, tn Dtt'idtrtt,,
the court listed numerous factors to be considered
when dc'termining whether there has been a breach
ofsucha n arranty. Thecourtdid not include among
the factors to be considered a requirement that such
defects be physical in nature to be covered by the
newly-recognized implied u'arranty of suitability
for a particular commercial purpose.

Howeve'r, the Dallas Court of Appeals in Colt'riarl 2,.

Rotarrr, Ilrc. misapplied Daaidoz, and held that such
.rn implied w'arranty of suitability as defined by the
Texas Supreme Court in Dni,irloto covers only latent
pllysical defects in the premises that the landlord
knows about or should know about and not latent
defects which are not physical in nature, even though
there was no requireme'nt in Dalidozu that the defect
be phvsical in nature. Moreover, such non-physical
defects may have the same prohibitive effect on the
tenant's use of the premises, but according to
Ctlennn, no implied warranty of suitability would
be applied in such a situation.

ln addition, the result in Colemarr that the tenant was
held responsible for all unpaid lease payments until
the termination date of the lease for lease space that
was unsuitable for its intended commercial pur-
pose was clearly inequitable and may lead to fur-
ther unjust results if other courts rely on Colemar in
interpreting the Dntidotl opinion as it relates to
implied warranties of suitability for a particular
commercial purpose. ln light of the Texas Supreme
Court's opinion in Daaidotr', such an implied war-
ranty ofsuitability clearly covers all latent defects in
leased commercial real property in Texas. Further-
more, considering the inequitable results of restrict-
ing implied warranties of suitability to situations
where the defect is physical and not applying im-
plied warranties of suitability where the defect in
the premises is not physical, the Texas Supreme
Court surely did not mean what the Colsnlan court
said it meant.
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suitable for their intended commercial purpose and
that there are no latent defects that would prevent
the use of the premises for its known intended
commercial purpose.iq Thr' court recognized the
similarities between commercial and residential
tenants, and therefore expanded residential war-
ranties to cover commercial leases as r,r,t'11..' "lt
cannot be assumed that a commercial tenant is
more knowledgeable about the quality of the struc-
ture than .1 residential tenant.""r A businessman
should not be expected to have tlte requisite exper-
tise to assure the suitability of the premises, and
many commercial tenants do not have the financial
ability to hire professionals to assess the suitability
of the premises for their intended commercial pur-
pose."r Therefore, commercial tenants must rely on
the landlord's greater ability to discover any latent
defe'cts that would hinder the tenant's intr.nded use
of the property.

The court goes on to state that the existence of a
breach of the implied warranty of suitability in
commercial real propertv lc'ases is a fact question to
bedetermined from the circumstances ofeach case."1
Among the factors to be considered whcn detcr-
mining whether a breach of such a warranty has
occurred arc: the nature of the defect; the length of
time the defect persisted; the rental amounU the age
of the premise's structure; the effect of the defect on
the tenant's use of the premises; the area in which
the premise.s are located; whether the defect was a
result of any abnormal or unusual use by the tenant;
and whetlrL'r the tenant waived the defects.d

Only one. other state court of last resort besides
the Texas Supreme'Court has expressly rr.,cognizL.d
an implied warrantv of suitability in commercial
real property Ieases: the NewJersey Supreme Court
in R.sfe R{?ltV Co/p. tt. CoopL,r.65 Both courts' rulings
are broad in that at the incc.ption of a commercial
lease, a landlord impliedly warrnnts that the pre-
mises are suitable for their intended commercial
purpose and that there are no latent defects that
would prevent the use of the premises for their
intended commercial purpose.s There is nothing in
either case to suggest that the implied n arranty of
suitability for a particular purpose does not apply in
casLrs where the latent defect is non-physical in
nature, such a particular use being forbidden by a
zoning ordinance, restrictive covenant, or other
municipal ordinance.6' Furthermore, neither court
listed the requirement that the defect be physical in
nature among the factors to be considered in deter-
mining the existence of a breach of the implied
warranty of suitability in commercial leases.d

II. COLEMAN Y. ROIANA. INC.6'
In the wake of the Texas Supreme Court's landmark
decision in Dnuidout, the Dallas Court of Appeals
heard the case of Ctth:nnn t'. Rotnnn,lnc.,i\' onlv one
year after the Dnz)irloa, decision was handed down.
ln the Colclral case, a Broup of investors, J.
Hamilton Coleman, Dean Flowers, John Ward, and
Curtis Whitchead, leased commercial retail prop-
erty from Rotana, Inc., the owner of the a retaiI strip
center on Creenville Avenue in Dallas for the
specified use as a restaurant and bar to be operated
under the trade name of Catalina Cafe.Tr Includecl
in tht'lease was a provision for the' non-exclusive
use of the parking area for ptrtrons and employees
of the restaurant.r

The City of Dallas parking ordinances required 23
spaces for use by a restaurant the size of the Catalina
Cafe, and the strip center in total only had 29
spaces.Tr Before the lease was signed, Rotana's
agent had represented to Coleman and the other
restaurant owners that the. Catalina Cafe would
have access to 23 of the 29 parking spaces available
for tht, exclusive use of the restaurant.:J However,
the two othe'r tenants in the center required and
used more than three spaces each.;s Thus, any res-
taurant in the space was going to be, in violation of
the city's parking ordinances.

After opening, the Catalina Cafe experienced con-
stant parking problems.Tn Coleman testified that on
weekend nights, thc Catalina Cafe never had more
than 50 perct'nt of the 29 spaces in the strip center
available to its customers.- The Catalina Cafe tried
numerous tactics in an attempt to solve the parking
issue, including hiring a valet service, but nothing
solved the problem.ir SubsequentlV, the restaurant
receive'd numerous warnings from the City of Dal-
las for parking violations.T'

Business at the Catalina Cafe began to falter and the
restaurant eventually closed its doors.e Coleman
and the rest of the restaurant's owners subse-
quently sold their interest in the restaurant to
Robert Miller and Thomas Fleeger, and the restau-
rant re-opene'd as a Mexican food restaurant under
the new ownership.rr However, the original own-
ers of the Catalina Cafe remainecl obligated k)
Rotana for the restaurant's lease, clue to the per-
sonal guarantees each individual owner had signed
at thc commencement of the lease.*l

The Mexican restaurant closed after only a few
months.si After the restaurant closed the se'cond
time, Coleman and the other original owners
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