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1-! iven the sheer volume of lalv crt'ated in this country since its

f -inception, 
one would expect that the relative rights between

\-l .rrtists and purch.rsers of art would be well established, and
generally understood. But try answering the following question with
any sense of confidence: If monc'y were no ob,ect, and you were to buy
a painting, perhaps a Rembrandt, do you have thc legal right to bring it
home and draw a mustacheacross theface,oreven burn it, ifthat is n,hat
you were so moved to do? Does it make a difference if the work was
created bv a living painter? Does an artist retain any rights in his or her
u,ork? What about artwork purchased for, or created for, a building you
or your company owns? Does your ownership of the art permit you to
de.stroy it, or even to alter it? Does it matter if the u,ork is moveable, such
as a sculpture, or if it has become a part of the real estate, such as a mural?

The Visual Artists Rights Act of 1990 ("VARA") is an attempt by
Congress to answer some, but not nearly all, of these kinds of questions.
VARA p;rants artists substantial rights to protect their works of visual
art, and to some extent, their honor and reputation as reflected through
that art. These rights sometimes exist in stark contrast to traditional
notions of property ownership as understood by most real estate
ow,ners, purchasers, and lenders, and can lead to significant costs and
inconvenience.

Traditional American notions of prope'rty ownership and copyright
protection generally allow for unrestricted transfer of art as between
artist .rnd purchaser. The rights afforded artists under VARA, by
contrast, have their roots in European intellectual propertv law and
recognize distinct "moral rights" of artists with respect to works of
visual art, rights that cannot be bought and sold.
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Uneasy stock market also propels inaestors tou.tard
sale-leaseback inttestments zoith triple-net (NNN) Ieases.

-Ftor nearly four decades, "Turn concrete into cash," has been the

N heraldic'crv of America's leading lessors of netleased corporate
I property. Now, more th.rn ever, the declaration seems dx a,os,rr'

across the land.

Of course, few observers *'ould argue with the authoritative statement
by the National Resl Estate Inu'stor'. "The sale-leaseback industry has
restructured the ownership of trillions of dollars worth of the nation's
corporate real estate assets." Even fewer critics would dispute T/rc CP,4

,lorrrnal comment that, the "National franchise and chain businesses
have led the u'av in using sale-leaseback to benefit business owners, but
the system can work for any business - small or large."

Fact is, funds from sale-leaseback transactions have fueled leveraged
buy-outs, mergers and acquisitions; underwritten the cost of mainte-
nance and technology to remain competitive; and erased obligations
from countless corporate balance sheets nationn'ide.

Recent developments in the corridors of capital, up and down Wall
Street and inside the Internet scene, horvever, seem to have conspired tcr

further restrict access to traditional cash resources by mainstream
companies. Subsequentlv, firms finding it increasinglv difficult to
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accorded to the creators of the artistic work and
understand how laws such as VARA effect how
that artistic work is used and to whom it belongs.*0,
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ln theory, Congress, in enacting VARA, sought to
balance society's interest in promoting a flourish-
ing artistic community with this country's long-
held and deep-seated belief in property rights and
free transferability of property. The cynics among
us would hasten to point out that, in reality, the
enactment of VARA probably had more to do u,ith
the fact that it was appcnded kr a very popular piece
of legislation than with any conscious, much less
noble, clesign by Congress to promote society's
interest in the wclfare rrf artists.

THE ORIGINS OF THE VISUAL ARTISTS
RIGHTS ACT
ln Carlar t,. Htlntsleu-Sltenr, Inc., the leading case
considering VARA, Circuit Judge Cardamone
explains the societal policy behind VARA this
way:

One of America's most insightful thinkers ob-
served that a country is not truly civilized
"where the arts, such as they have, are all
imported, having no indigenous life." Z W.)rks

of Rnllh Wnldo Errntrcrsorr, Society nnll Solitude,
Chapt. Il Cittilization 34 (AMS ed. 1968). From
such reflection it follows that American artists
are to be encouraged by laws that protect their
works.

Encouraging artists by creating laws that protect
their works may in fact be a laudable goal, but
because few rcal estate owners, purchasers, and
lenders (those most likelv to bear the economic
burden ofVARA) areawareof VARA, thestatuteas
a practical matter can be a trapdoor for the unwary.

DEFINING A WORK OF VISUAL ART
VARA's protections are afforde'd only to a "work of
visual art" which is defined by federal statute, at
$i0l of TitlelTof the United States Code. lnbrief,a
"work of visual .rrt" must be a painting, drawing,
print, sculpture, or still photographic image pro-
duced for exhibition purposes only. But to under-
stand the definition, one really needs to knon, the
various exceptions and limitations that limit the
application of VARA. Some of the more important
exceptions and limitations are as follows:

VARA only applies to a work of visual art cre-
ated on or after June l, 1990.

A work of visual art does not include "work for
hire" (works created by an artist who is an em-
ployee acting within the scope of his or her
employment).

A work of visual art does not include "applied
art" (which means applications of decoration or
ornamentation to objects that are otherwise utili-
tarian in nature).

A work of visual art does not include any poster,
map, globe, chart, technical drawing, diagram,
model, motion picture, or otheraudiovisual work,
book, magazine, newspaper, periodical, data
base, electronic information service, electronic
publication or similar publication, merchandis-
ing item, or any advertising, promotional, de-
scriptive, coverint, orpackating material or con-
tainer.

A work of visual art must exist as a single copy
or in a limited edition of200 copies or fewer, each
signed by the artist and consecutively num-
bered.

The work of visual art must be capable of copy-
right protection (which, among other things,
usually requires that the work be an original
work of authorship).

ATTRIBUTION AND INTEGRITY RIGHTS
Assuming the work in question is in fact a work of
visual art, what rights does the artist receive? The
artist is entitled under VARA to two basic kinds of
moral rights: (i) rights of attribution; and (ii) rights
of integrity.

An artist's ri8hts of attribution take into account the
intangible quality of the artist's good name, and
include: (i) the right to claim authorship of a par-
ticular work; and (ii) the right to prevent the use of
his or her name with respect to a work that has been
distorted, mutilated, or otherwise modified, if such
use would be prejudicial to his or her honor or
reputation. In considering whether an act is preju-
dicial to the honor or reputation of the artist, thc
artist does not need to be well-known or have pre-
existing standing in the artistic community; the
courts will instead focus on the artist's honor or
reputation as embodied within the work in ques-
tion.

An artist's rights of integrity encompass the physi-
cal integrity of the piece of art, and include: (i) the
right to prevent any intentional distortion, mutila-
tion, or other modification which would be prejudi-
cial to the artist's honor or reputation; and (ii) the
right to prevent any intentional or grossly negligent
destruction of a work of recognized stature. "Rec-
ognized stature" is not defined in VARA, creating
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what is probably the single largest invitation to
litigation u,ithin the statutory scheme. The trial
court in Crlt.r zt. Heltnslerl-Spcor, Inc., determined
that for a work to be of recognized stature it must
have "stature" (i.e. is viewed as meritorious) and
this stature must be recognized by art experts,
other members of the artistic communitv, or by
some cross-scction of society. The idea seems to
be that the work need not necessarily be of the
stature of "Picasso, Chagall, or Ciacometti" but, by
the same token, nuisance claims should not be

encouraged.

CARTER v. HELMSLEY.SPEAR" INC.
Cnrter tt. HelnslL'rl-Spnr,lnc., a l995 decision of the
United States Court of Appeals (Seconcl Circuit), is
the leading judicial decision considering VARA.
Three New York artists contracted with the [ong-
term tcnant of tr mixtd-use commercial builcling
located in Quccns, New York, to install and create
artwork in the lobby of the building. The Second
Circuit dc'scribed the artwork as follows:

...a very large "walk-through sculpture" occu-
pying most, but not all, of the building's lobby.
The artwork consists of a variety of sculptural
elements constructed from recycled materials,
much of it metal, affixed to the walls and ceil-
ing, and a vast mosaic made from pieces of
recvcled glass embedded in the floors and walls.
Elements of the work include a giant hand
fashioned from an old school bus, a face made
of automobile parts, and a number of interac-
tive components. These assorted elements make
up a theme relating to environmental concerns
and the significance of recycling.

Needlcss to sav, not artwork for all tastes

The tenant's lease was terminated and the land-
lord /ownerof thebuilding subsequently demanded
that thL'artists cease installing new additions to the
lobby artwork and indicated that it intended to
remove the artrvork already in place.

The artists were initially successful at the trial court
level in obtaining a permanent injunction prohibit-
ing the owner of the building from distorting, mu-
tilating, modifying, destroying, and removing the
artists' artwork. [n accordance with VARA, the
injunction was to remain in effect for the lifetime of
the Iast surviving artist. The owner of the building
successfullv appealed to the United States Court of
Appeals (Second Circuit) on the basis that the art-
work was "work for hire" (see above) such that it

The Visual Artists Rights Act of 1990

('VARA") is an attempt by Congless to

ttfisToer sotte, but not nearlv all, of these

kinds of questions. VARA grants artists

substantidl ights to protect their works of
aisual art, and to some extent, their honor

and reputatiot, as reflecte.l through that
art. These ights sometimes exist in

st rk cofltrast to traditional notions

of property ounership as urrderstood

by most real estate oroflers, purclrasers,

and leflilerc, and can lead to significant
costs and inconaerience.

ll,as exempted from VARA protections. The United
States Supreme Court declined to hear the case.

CONTRACTING WITH ARTISTS
An artist's rights of attribution and integrity cannot
be transferred (unlike olvnership and copyrights),
but canbe w.rived in a writtL.n instrument signed by
the artist and the owner. The writing must specifi-
callv identify the w.ork, and the uses of the lvork. ln
the case of a lvork prepare'd by two or more artists,
a waiverby one artist waives the rights ofallartists.

Accordingly, when contracting with an artist over
work that could fall within the scope of VARA,
whether the artist is an independent contractor or
an employee (to be conservative), a provision simi-
Iar b the following should be considered, at least as

a starting point:

Pursuant to the waiver provisions of the Visual
Artists Rights Act of 1990 and applicable state
Iegislation, if any, [Artistl hereby waives all
rights o{ attribution, integrity and such other
similar rights as may exist and which may
restrict IOwnerl's right to subsequently modify,
alter, destroy, replace, or otherwise deal with
the ldescribe the work of art and its use - e.g.

bronze sculpture used for lobby ornamenta-
tion]. IArtistl expressly acknowledges that he/
she will not exercise any rights with respect to
the aforementioned work of art which would
prevent IOlvnerl from modifving, altering, de-
stroying, replacing or, otherwise dealing with
IOwner]'s property.

Note thata transfer ofa copyright in a work does not
act to waive the protections of VARA and that,
accordingly, the foregoing waiver should be used
in conjunction with the usual provisions regarding
ownership of copyrights.

BUILDINC REMOVAL PROCEDURE
VARA provides a mechanism for owners that may
allow removal of a work of visual art from their
buildings.lf the removal can beaccomplished with-
out destruction, distortion, mutilation, or other
modification of the work, the owner may remove
the work if it has made a diligent, Bood faith ar
tempt, without success, to notify the artist of the
owne'r's intended action (or the owner provides
noticetothcartistand theartistdoesnotremovethe
work or pay for its removal within 90 days of
notice).

A diligent, good faith attempt to send notice', for the
purposes of VARA, means notice to the artist by
registered mail to the artist's most recent address as

recorded with the Re,gister of Copyrights. The onus
is thus clearly on the artist to provide his or her
address to the Register of Copyrights, and to keep
that address current.

This notice procedure has its limitations. Chief
among them is that it is available only if the work
can be removed from the building r^,ithout destruc-
tion, distortion, mutilation, or other modification.
There are also some significant unknowns: What
obligations cloes the owner have with regard to a
work once it has been removed? Who is responsible
for damage to the building incurred during re-
mov.rl of the u,ork of visual art?

This last question is of particular importance for
property orvners because, aside from costs attribut-
able to devekrpment prohibitions, these are likely kr
be the most significant costs associated with VARA.
Unfortunately, VARA is silent u'ith respect to this
issue although, arguably, an artist's obligation to
pay for removal could include incidental costs.

IMPACT OF STATE LAW ON VARA
Anvone perforn{ing due diligence u,ith regard to
artwork-related issuL's must also consider the pos-
sible effect of state' legislation. For example, New
York and California have enacted legislation ad-
dressing some of the same issues. The Califomia
legislature created the California Art Preservation
Act ("CAPA"), which rvas in facta model for VARA,
and which provides somewhat similar moral rights
to artists and also provides a waiver mechanism. To

a great extent, VARA will likely preempt state leg-
islation, but there is alw,ays a possibility that some
provisions of the state legislation will remain appli-
cable. Forexample, CAPA grants post-mortem rights
to the artist's estate, whereas VARA's protections
are limited to the lifetime of the artist. In addition to
any due diligence and contracting considerations
arising as a result of VARA, owners, purchasers,
and lenderswill need to make a state-by-state analy-
sis of applicable law.

OWNER, PURCHASER AND LENDER
CONSIDERATIONS
Given tht, foregoing, what should prudent owners,
purchasers, and lenders do?

Owners should avail themselves where possible
of the waiver provisions of VARA, and contract
accordingly with artists.

Purchasers and Ienders will want to perform
proper due diligence to uncover whether the real
properties they are considering include any
u,orks of visual art protected by VARA. Due
diligence would include;

Site inspections;
Review of contracts with artists; and
Searches of the Register of Copyrights to
determine if an artist has registered.

Purchasers and lenders should obtain express
warranties from sellers and borrowers stating
that no VARA claims t'xist, and these warranties
should survive completion of the transaction.

Purchasers and lenders may also wish to con-
sider whether their title insurance will protect
against damage caust'd by VARA. There is at
least an argument that title insurance would
cover a claim if a VARA-imposed limitation on a
building's use can be'construed as a defect in
markctability of title. That said, the prudent
course when dealing with title insurers is to raise
the issue directly with the insurer.

Landlords should require receipt of appropriate
VARA waivers before a tenant can install a work
of visual art.

CONCLUDING THOUGHTS
In conclusion, artistic work such as a sculpture,
painting, or interactive mural can often positively
impact the value of property. However, real estate
professionals must also be aware of the rights
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accorded to the creators of the artistic work and
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stand the definition, one really needs to knon, the
various exceptions and limitations that limit the
application of VARA. Some of the more important
exceptions and limitations are as follows:

VARA only applies to a work of visual art cre-
ated on or after June l, 1990.

A work of visual art does not include "work for
hire" (works created by an artist who is an em-
ployee acting within the scope of his or her
employment).

A work of visual art does not include "applied
art" (which means applications of decoration or
ornamentation to objects that are otherwise utili-
tarian in nature).

A work of visual art does not include any poster,
map, globe, chart, technical drawing, diagram,
model, motion picture, or otheraudiovisual work,
book, magazine, newspaper, periodical, data
base, electronic information service, electronic
publication or similar publication, merchandis-
ing item, or any advertising, promotional, de-
scriptive, coverint, orpackating material or con-
tainer.

A work of visual art must exist as a single copy
or in a limited edition of200 copies or fewer, each
signed by the artist and consecutively num-
bered.

The work of visual art must be capable of copy-
right protection (which, among other things,
usually requires that the work be an original
work of authorship).

ATTRIBUTION AND INTEGRITY RIGHTS
Assuming the work in question is in fact a work of
visual art, what rights does the artist receive? The
artist is entitled under VARA to two basic kinds of
moral rights: (i) rights of attribution; and (ii) rights
of integrity.

An artist's ri8hts of attribution take into account the
intangible quality of the artist's good name, and
include: (i) the right to claim authorship of a par-
ticular work; and (ii) the right to prevent the use of
his or her name with respect to a work that has been
distorted, mutilated, or otherwise modified, if such
use would be prejudicial to his or her honor or
reputation. In considering whether an act is preju-
dicial to the honor or reputation of the artist, thc
artist does not need to be well-known or have pre-
existing standing in the artistic community; the
courts will instead focus on the artist's honor or
reputation as embodied within the work in ques-
tion.

An artist's rights of integrity encompass the physi-
cal integrity of the piece of art, and include: (i) the
right to prevent any intentional distortion, mutila-
tion, or other modification which would be prejudi-
cial to the artist's honor or reputation; and (ii) the
right to prevent any intentional or grossly negligent
destruction of a work of recognized stature. "Rec-
ognized stature" is not defined in VARA, creating
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