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J.! nvironmental issues have become a key concem in real property

['l t.ansactionr. One particularly difficuit issue is the question of
.LJ how contaminated or formerly contaminated properties should
be valued for sale, lease, or financing transactions, as well as to deter-
mine loss or damaBe in litigation cases. The following seemingly simple
equation has emerged for valuation of contaminated properties:

about five years, as the earliest and oldest baby
boomers approach very early retirement, the specu-
lation about retirement mobility patterns in this
huge birth cohort has already begun to buzz with
intense coniecture.

TREATING THE BABY BOOM AS THOUGH
IT IS A CONCRETE THING
It is always dangerous to assume that any market-
place is only influenced by population size. Not all
voters vote, nor do all consumers consume. Pro-
jected market trends based on such oversimple
assumptions are bound to disappoint in the end.
For example, such proiections tend to overlook the
fact that baby boomers have a distinctive market
profile.

Age-based marketing has created an image of baby
boomers that is truly mythic in proportion. One
often hears such phrases as the baby boom likes
certain things or will take certain actions, as if the
baby boom were a person. This tendency to reifying
the baby boom is philosophical wrong-headedness.
It may be too obvious to point out that the goal of
marketing is to sell products and services. Market-
ing, therefore, is most interested in that part of the
population with discretionary income. By focusing
just on the college-educated portion of the popula-
tion, however, demographic analysts have built
psychographic images that are then applied by the
lay observer to all persons born between 1946 and
1964. Such uncomplicated thinking reifies the baby
boom and ignores its rich diversity.

All myths, however, are rooted in an element of
truth. And the generalized images of middle-class
baby boomers generated by age-based marketing
cannot be dismissed out-of-hand. Overall, there is a

greater value for independence. the entrepreneur-
ial spirit, and empowerment. Also, there is a greater
distrust of authority of all kinds, less company and
brand loyalty, greater value for leisure over work,
informality over formality, and a more relativistic
understanding of ethics among middle-class baby
boomers than there were among their parents
(Russell,1993). To the extent that retirement moves
are made by the better-educated part of the middle.
class, these baby boom values may have an influ-
ence on their mobility choices.

What has been described in the research literature
as lifestyle-motivated migration, should apply well
to babyboomers. One would expect that their appe-
tite for leisure and new experiences would rein-
force retirement migration to areas rich in amenities

with pleasant climates and vistas. Therefore, for the
20 years following 2010, there should be a surge of
migration of recently retired baby boomers to high
amenity areas. The tide will rise rapidly for the first
decade of this period, the rate of growth slowing
during the second. Retirement community devel-
opers are already rubbing their hands together in
eager anticipation of this surge. The problem is that
they will cross a valley before they get to the popu-
lation mountain, so positioning themselves too early
with large-scale construction proiects could be prob-
lematic. People retiring now were bom during the
depression when fertility rates were at a historical
low.

Unfortunately, however, when projecting images
of baby boom relocation more than two decades in
the future, one cannot take into account surprising
technological and economic changes that will occur
in the interim. These factors will certainly alter
population-based proiections, perhaps even radi-
cally. It is much more realistic to discuss the diver-
sity within the early baby boomers and how this
diversity will expend our understanding of retire-
ment lifestyles, including those among the mobile.

APPROACHES TO RETIREMENT MOBILIfi
Are there characteristics and attributes in the baby
boom population that may bear on the issue of
retirement migra tion? Certainly thereare. First, there
will be an increase in the number of couples among
retirees where both had careers, and who have
complex packages of rettement income drawn from
several sources. There will be, perhaps, a larger
increase in the retirement of single parents, whose
reduced opportunities and increased burdens may
leave them with reduced retirement income. So,
greater relative wealth and poverty may be simulta-
neously evident in the retiring baby boom. In the
upper incomeend ofthe distribution, the numberof
those who can afford to make retirement amenity
moves will increase. The simultaneous growth of
the low-income elderly will have little effect on
interstate migration. The near-poor have not been
well represented among amenity migrants in past
decades. The unprecedented growth of the U.S.
economyduring the middle-aging of the babyboom
will no doubt enhance the wealth of couples with
two professional careers.

Second, due to the elevated value of leisure in the
babyboomupper income segment, those with ample
financial resources in their fifties may be lured
during the next decade by the development of
leisure-oriented "empty nest" communities that

I=U-C-S

ABOUT THE AUTHORS

Allan Gluck, MAl, is a member ol
the Appraisal lnstitute with his own
appraisal firm in Ins Angeles, Cali-

fornia. 
Wayne Lusvardi is senior real

est at e r epr esen t at ioe, engine er in g di-
ttisiolr, Metropolit on Water District
of Southen California. Cluck and
Lu saar d i haae si gn i fi cant e xpe r ie nce

in the appraisal and aaluatiotr of
contominated properties.  

     

Donald Nanney, Esq., is c
partner in the laur firm ofGilchrist €.r

Ruttu with offices in Los Angeles
(Continued on page 29)

Where:

"I" = impaired value
"U" = unimpaired value
"C" = remediation cost
"S" = stigma

This equation has been refined in the literature to break down the cost
("C") factor into three sub-factors, including: 1). the cost to implement
an applicable remediation plan; 2). the cost of any applicable use
restrictions; and 3). impaired financing costs. Thus, the equation can
include more elements, but only as a variation on a theme.

Stigma ("S") can be defined as the incremental loss in value beyond the
cost factor due to market perceptions arising from uncertainty and fear
associated with the actual or potential presence of contamination.

Unimpaired value ("U") is determined as if there were no contamina-
tion, utilizing any of the customary valuation methods: 1). the compa-
rable sales approach (based on recent sales of like properties, with
adiustments relevant to the property being appraised); 2). income

22 Rrnt Esmrr lssuEs, Surnmer 2000 Celebrating 25 Yearc of Publishing Excellence: 1976 - 200o



LoNc DrsraNCE
REsroENTrAr Monurv &
rHE Bary Boovr
by Charles F. Longino,lr

[the housing industry has loved the baby boom since its members

I entered the housing market in the mid-i970s. Born between 1946
I and 1964, this large birth cohort has affected the housing market-

place until today. Developers of retirement housing are jockeying for
position, anticipating the retirement of the baby boom between 2010 and
2028. The question most often asked by developers is "how will baby
boomers be different from retirees who have gone before them?"

This manuscript will focus on only one segment of baby boom retirees,
namely, those who may make long-distance residential moves. A strong
attempt has been made to ground the speculation, therefore, in thebody
of knowledge accumulated in a research Iiterature known as retirement
migration (Longino, 1995),

Speculation about the baby boom is certainly not new. The behavior of
members of the baby boom generation has been a subject of intense
speculation generally for decades, because fluctuation in the size of a
population brings with it resulting fluctuations in the numbers of
potential students, voters, workers, drivers, home owners, service
users, and consumers of all kinds. Every institutional sector of society
has had to pay attention or risk disastrous consequences (Rlrssel/, 1993).

The maturing of the baby boom created a tidal wave of individuals
moving through schools from kindergarten to college, into job markets,
along career paths, and into first and second home markets. Now into
financial markets, boomers, in their forties and early fifties, are begin-
ning finally to invest in their future retirement lifestyles (Dent,1993).ln

approach (based on capitalization of income or
discounted cash flow); or 3). replacement or repro-
duction cost.

This equation only refers to the negative or aggra-
vating factors to be deducted from unimpaired
value. As a result, mitigating factors that may offset
the negatives are often overlooked. Mitigating fac-
tors should be considered when using the basic or
refined formulas mentioned above. to derive net
values.

Both aggravating and mitigating factors generally
concern technical and legal aspects of environmen-
tal risks and solutions, which likely fall beyond the
expertise of an appraiser alone. Thus, it may be
necessary to assemble a multi-disciplinary team of
environmentalconsultants,legalcounsel, and other
relevant professionals to generate the information
and analysis necessary to assist an appraiser in
placing a value on various aggravating and mitigat-
ing factors. The Appraisal Standards Board has
approved the use of multi-disciplinary teams for
the valuation of contaminated real property, ex-
pressly recognizing that appraisers may rely on the
professional work of others, as long as each profes-
sional acts within the scope of his or her expertise
and acknowledges the contributions of the others.l

LIMITING COSTS TO FUTURE OWNERS
A basic premise of value is that it represents the
value to a future owner. Contamination affects
market value primarily due to environmental liabil-
ity and costs that may be incurred by future owners.
If a future owner may incur little or no cost or loss,
there may be Iittle or no reduction in market value.

Cleanup pior to sale.
In many cases, owners clean up sites before

sale, as is the general policy of the major oil compa-
nies in selling service station sites. This reduces the
uncertainty of cleanup costs, hence mitigating or
eliminating possible discounts.

Cost recooery frcm responsible parties,
The market value impact of contamination may

be limited by the identification of liable parties,
especially those with deep pockets, who may bear
remediation costs so that future owners will not be
affected or may recover such costs. To illustrate,
there may be little or no impact on the value of a

property due to contamination from formerly leak-
ing underground storage tanks at a gasoline service
station where the responsible parties include a major
oilcompany, but there maybe greater impact where

the responsible parties are defunct or have limited
financial resources.

Environmental laws impose liability on a num-
ber of parties. For example, the Comprehensive
Environmental Response, Compensation and Li-
ability Act of 1980 (CERCLA), 42 U.S.C. SS 9601 dt

se4., generally imposes strict liability on present and
past owners and operators of contaminated prop-
erty, as well as on the Senerators and transporters
responsible for the disposal of hazardous waste,
subiect to limited defenses. It is therefore appropri-
ate to consider the potential for cost recovery from
responsible parties.

According to some commentators, "IgJenerally,
anticipated recoveries are not considered in the
property value estimate."2 This may be the case
when an appraiser acts alone, without the expertise
necessary to estimate cost recoveries, or where esti
mation would be purely speculative, in which case
the appraisal opinion is subiect to an important
Iimitation and may nol reflect economic reality. If
possible, cost recovery should be considered in
order to enhance the validity of the appraisal.

The cost recovery factor may be considered by
a multi-disciplinary team including environmental
consultants and counsel who can identify poten-
tially responsible parties and advise as to the extent
of their potential liability under applicable legal
remedies. The availability of such responsible par-
ties and their ability to bear their liability should
also be considered.

lnsurance rccotery.
The costs of remediation may be covered by

liability or property damage insurance. While cur-
rent forms of commercial general liability insur-
ance policies may contain "absolute" pollution ex-
clusions, coverage may be available under older
policies that were in effect when contamination
occurred. Furthermore, at some cost, it is possible to
purchase insurance specifically addressing envi-
ronmental risk (e.9., pollution liability coverage,
first party property damage insurance without a

pollution exclusion, and coverage for costs associ-
ated with contamination not discovered during a

site assessment by qualified environmental con-
sultants). Stop loss/cost cap insurance may miti-
gate the risk associated with cost overruns in a

remediation program. Costs associated with a

Ieaking petroleum underground storage tank may
be covered from a state fund for the cleanup of
such sites. Thus, the availability of past or present
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insurance coverage or similar funding sources
should be considered as a mitigating factor, and the
advice of qualified insuranct professionals and
legal counsel may be helpful.

Cleanup by the gouemment without iecoaery.
Due to a perceived threat to public health, a

governmental agency may clean up a site at the cost
of the public even though there mav be no viable
responsible parties. For example, remediation of
the Ralph Gray Trucking Site in Westminster, Cali-
fornia, was undertaken by tht' U.S. Environmental
Protection Agency at a cost of millions of dollars
with apparently Iittle'prospect for significant cost
recovery. The site was used for the disposal of
pctroleum waste, with the parties known to be
responsible for the contamination eithcr no longer
in existence or with little resources. The site is
occupied largely by a residential tract with the
residents benefited by the homeowner's exemp-
tion. Thus, the cost of remediation should not be a

charge against the value of the homes in that area.
To the contrary, not only was the Ralph CrayTruck-
ing Site remediated at no cost to the residents, many
homes and vards rvere renovated at taxpaver cost,
a probable windfall to the residents enhancing the
appeal and value of the neighborhood as a whole.

Enuirontnental liens.
A governmental agency may seek to recover

cleanup costs bv imposing a lien ap;ainst the real
property. However, such a lien is a regular priority
lien under both CERCLA and the California ana-
logue. Thtrs, the environment.rl lien may be wiped
out through foreclosure by a senior lienholder, with
only partial or no net proceeds remaining forjunior
lienholders. Several other states, including Con-
necticut, Louisiana, Maine, Massachusetts, Michi-
gan, New Hampshire, New Jersey, and Wisconsin,
have adopted various "superlien" laws pursuant to
which an environmental lien mav be Biven priority
as of a time earlier than its actual recordation, with
the potential for "priming" otherwise earlier re-
corded liens. This may alter the valuation analysis
in such a state.

Thus, property may be cleaned up entirely at
taxpayers' expense without a viable responsible
party or lienable equity in the property. Where
governmental cost recovery is frustrated, the value
of the cleaned up propertv could be restored with-
out discount for cleanup cost. In any case, the
imposition of an environmental lien would affect
the amount of the landowner's equitv, not necessar-
ily the value of the cleaned up property itself.

Both aggraztating and n itigating

factors generuIly concern technical

afld legol aspects of enairorunerrtal risks

and sohrtions, which likelv fall beyond

the expertise of an appraiser alone.

Thns, it ntay be necessary to assemble

a ,nulti-disciplinary team of
enzt ir o run en t a I c o nsul t ant s,

legal counsel, afld otlrer releaant

prcfessionals to generate the information

and atalysis necessary to assist an

appraiser in placing a ralue ofl aarious
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Enoirorunental nsk allocatiol bq pritsate agree-
fiefit.

The potential costs of rcmediation may be tem-
pered by private agreements, such as through in-
demnification by the seller or other responsible
parhes, or by new insurance products as mentioned
above. Contaminated properties that may be seem-
ingly unmarketable for sale or lease, or which would
otherwisc incur a significant discount, can be made
viable by such private agrL'ements. Some entrepre-
neurs have developed alliances with insurance com-
panies and developers to assume environmental
risks associated with the acquisition and redevel-
opment of contaminated property. The value of the
property should be restored to the extent that envi-
ronmental risk has been shifted to such parties,
particularly insurers or other creditworthy parties,
and awav from the property itself.

Enz.tirormental cleanup not rcquied or unlikely.
ln SDClPullnmn Pirt us r. Tttlo Inc. (1997) 60

Cal. App. 4th 37, a landlord sought to require a

tenantto remediate toxic materials that werepresent
in the soil at trace levels, not high enough to pose a
real increased risk of heath problems or to trigger
any cleanup order by regulators. The court ruled
that the tenant was not obligated to clean up trace or
rJr'rriri,,ris amounts of toxic materials b avoid purely
speculative rather than real environmental Iiability.

The nature and extent of the contamination, the
applicable regulatory standards, and the extent of
any cleanup obligation should be considered in the
valuation process. Where contaminant levels are
lo*, or r/c rlrnirlis, such that remedial action is not

.l . Security of both the tenant and the real estate

2. Hassle-free transaction with minimal costs

3. Annual high interest cash return on a passive
investnrcnt

4. Property depreciation tax-shelters as a portion of
the annual cash return

5. The value of the real estate frequently appreci-
ates during the lease term

6. Minimal risk occurs with investment grade ten-
ants

7. The opportunity exists for higher cash returns
from less-than-investment-grade tenants

8. The investor does not pay for property insur-
ance, maintenance, improvements, or taxes

9. The investor can cash-out at any time, often with
a profit, by selling the property, or hold the
property, allow it to further appreciate in market
value, and lease it again at a higher rate to the
original tenant or a new tenant when the lease

term expires.

The market for netleased real estate investments is

strong currently. The availability of attractivL'fi
nancing, coupled with minimal landlord responsi-
bilities, creates highly-desirable commodities, es-
pecially for invesbrs desiring a property for an IRS
Section'1031 tax-deferred exchange.

In such a case, the corporate seller can also become
an investor itself for a good reason - to avoid
significant taxes on the income from the sale. By
reinvesting the income in a timely manner into
single-tenant NNN real estate, the corporate seller
can defer 100 percent of its tax obligation. IRS

Section 1031 permits this maneuver, which can
ultimately provide its shareholders with revenue
from a relatively secure investment vehicle with
little or no management responsibility.

CONCLUSION
Corporations facing critical crunches in credit and
capital, as well as wary (and weary) investors look-
ing for more conservative, long-term opportunities
should seek the common ground of well-conceived
NNN sale-leaseback transactions. Whether an indi-
vidual or institution is in need of a smart deprecia-
tion vehicle or a relatively safe "coupon-clipper,"

netleased properties provide great investments in
both credit and real estate markets. The longtime
popularity of net lease transactions appears to be in
for an extended run, thanks to recent stock market
gyrations and the Fed's unflagging resolve to cool
the economy.*0,
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On the positive side, a lease also can be written
to provide the opportunity for rent increases as a

hedge against inflation. Another hedge may be in
establishing a minimum lease payment plus a rca-
sonable percentage of the tenant's gross sales above
an established annual base.

Investors should always review a lease agreement
with competent legal and tax advisors to avoid
unexpected expenses. For example, unless speci-
fied as a tenant's obligation, intermittent, addi-
tional tax assessments during the term of the lease
may be determined to be the owner's responsibility.
Unless properly detailed as a t€'nant responsibility
in the lease document, all types of structural repairs
(roof leaks, foundation problems) may become the
owner's responsibility.

To further reduce risk, the investor/landlord will
periodically check with the taxing authorities to
verify timely receipt and payment of all tax obliga-
tions. The investor also should periodically search
the title to the property to make sure no liens or
other encumbrances have been negligently filed
against the property. The lease agreement also
should require the tenant to pay any property tax.s
undcr protest to avoid the (investor's) loss of the
property through nonpayment, or the investor hav-
ing to pay the property taxes.

The investor/landlord also must receive current
endorsement certificates from the tenant's proPerty
and liability insurance carrier indicating that the
policies are in force and that the limits ofthe policies
are sufficient to cover risk, the current market value
of the property, and that the investor/owner is
named as the additionallv insured.

The major risk for investors in a sale-leaseback,
triple-net lease investment is tenant default - bank-
ruptcy, reorganization, etc. Before a tenant be-
comes a total default, it usually becomes a slow-
pay or communicates problems to the landlord. The

Corporations facing citical crunches

in credit and capital, as eell as lt)ary
(anil zoeary) inztestors looking for more

c onsera atia e, I ong- t enn opp orturlitie s

should seek the commott ground of well-
conceio e d NNN s al e -le as eb ack

transactions. Whether an indiaidual or
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" c oup on- clipp er," net-le as e il prop ertie s

plooiile gleat inT,estrneflts in both credit
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popularity of net lease tratsactiotts

appears to be in for an exteflded run,

thanks to recefit stock market gyrations

and the Fed's unflagging resoloe to

cool the econorrry.

investor's options include defaulting the tenant;
canceling the lease and re-leasing the property to a
new, creditworthy tenant at an equal or higher rate;
or, the investor might sell the propertv for a profit
and reinvest the gain in other real estate.

On the cautious side, investors should be wary of
"recapture clauses," which permit the tenant to
subtract increases in property taxes, maintenancc
expenses, and/or insurance premiums out of any
percentage of rent that might otherwise be paid.

OVERVIEW OF INVESTOR BENEFITS
Any "Sale-Leaseback l0l" discourse u'ould be in-
comple-te without a snapshot of the primary ben-
efits of NNN investments to tht, Invesbr,/Land-
Itrrd. Hcre's our "Top-Nine" list:

required or is not likely to be required, there should
be no remedial cost to present or future owners, and
therefore no charge to property value under the cost
("C") factor. Without cost, the remaining factor is
market stigma (discussed below).

Time ualue of money.
To the extent that remediation costs ("C") will

be incurred over a long period of time into the
future, it would be inappropriate to deduct the full
amount up front in an appraisal. The projected costs
should be discounted to present value.

Valuation model u. life cycle.
The valuation model summarized above opcr-

ates at only one point in time, whereas the impact of
contamination actually changes over time, as to
both remedial action cost and stigma factors. Typi-
cally, the life cycle of environmental risks, and its
costs and discounts, begins with a phase where
there is significant fear possibly irrational- aris-
ing from uncertain knowledge of the scope of the
problem. When little is known, speculation is ram-
pant, and the emotional impact (stigma) mav be
greatest at this point in time.

The level of uncertainty frequerrtly changes
over time, however, as studies proceed, the con-
tamination is better characterized, the history of
the property is ascertained, potentially liable par-
ties are identified, and remedial strategies are de-
veloped and effectuated. The unknown becomes
known, costs are better defined and fear subsides or
becomes contained and focused. (Of course, if it is
found that the contamination is more extensive
than anticipated, the impact may continue.) The
partie's often come together to find solutions, includ-
ing appropriate remedial action, which can allay
concerns and reduce the emotional component as-

sociated with the impact of the contamination.

Accordingly, the effect of the presence of con-
tamination on value may be reduced over time
simply due kr changing perceptions as the facts and
costs associated with the property are clarified. The
outcome may be the redevelopment of the sitr', in

which case the past presL'nce of the contamination
mav no longer be a factor. For example, when a

shopping center is built over a contaminated or
formerly contaminated site, thc Presence of any
residual contamination tncased beneath the struc-
tures might not influence the rents being paid by the
tenants, and hence the value of thc property may no
Ionge'r bc affected by the presence'of the contamina-
tion (i.e'., if unimpaired value of such an income
producing property is based on the income aP-

proach, and if the'net income stream is not affected
by present or former contamination at the site, thc
calculation of value could be unaffected).

Renediation technology.
There may be alternative .'nvironmcntal engi-

neering solutions to a given contamination Prob-
lem, with widt'ly divergent costs. Neu' and more'
cost-effective cleanup technique's are being det'el-
oped continually, and as the technology improves,
remedial costs could bc reduced. The timing rt'
quirements for remedial action may also have a

significant impact on costs, whether the timing is
transaction-driven or imposed bv regulators. In
general, expedited remedial action usually increases
costs greatly. Unless immediate action is required
for business reasons or to abate an imminent healtlt
hazard, it is usually possible kr design more cost-
effective remcdial measures, spreading out and
marginalizing the cost over time. Thus, a wise choicc
among available remediation options may siSnifi-
cantly reduce costs and, concomitantly, mitigate
the impact on property value. Of course, the techni-
cal advice of qualified environmental consultants is

critical to this mitigatint factor.

Enf orcement and cle anup st and ards.
Regulatory standards vary between Eovern-

mental agencies. Where more than one agency has
jurisdiction, remedial action methods and costs
may depend on which agency becomes the "lead
agency." Moreover, applicable standards may dif-
fer based upon the circumstances. Of particular
significance is the potential impact of the contami-
nation on groundwater, especially groundwater
that is a source of drinking u'ater. The risks and
costs of two othe'rwise identical sites may be vastly
different if the contamination of one affects sources
of drinking rvater but the other does not. Similarlv,
concern may vary depending upon the natural
background level of the contaminant. Accurate es-
timation of remedial cost should involve the assis-
tance of qualified professionals to assess the risk of
exposure to human health or the environment and
the remedial standards to be applied by the lead
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will appreciate substantially in value during a long
period of time.

INVESTOR PRUDENCE AND RISKS
An over-riding concern of most investors new to
sale-leaseback deals is the amount of management
required. Although the tenant maintains and man-
ages the property, insures the realestate, pays prop-
erty maintenance expenses, and remits taxes di-
rectly to taxing entities, the prudent landlord will
take some protective steps.

Obviously the investor/landlord wants to act
quickly at any signs of financial difficulty to avoid
limiting his options. If the tenant is forced into an
involuntary bankruptcy, the investor could be
drawn into the litigation, and the monthly income
stream (rent) would be interrupted. The investor
might decrease risk by including a security clause
in the lease in which the tenants' equipment is
pledged as additional lease collateral. A default
would then allow the landlord to seize the equip-
ment.

THE UNCERTAINTY AND LIFE CYCLE OF
REMEDIATION COSTS AND STIGMA
The costs of rcmediation are often uncertain. Sig-
nificant variables include the scope of contamina-
tion, the alternative remedial strategir.s, and the
degree of regulatory cnforcement. The'se variables,
and associated stigma, may have differe'nt impact
over time.



regulatory aBency as a result. Remedial costs can be
controlled, and hence the impact on propertv value
mitigated by the application of reasonable risk as-
sessment and cleanup standards.

Politicsl backlash.
As indicated by almost daily coverage in the

news media during the 1990s, environmental pro-
grams have been under attack at federal and state
levels, impelled by the perceived adverse impact of
e'nvironmental regulation on the nation's economic
malaise in the early to mid-1990s. The cost of com-
pliance bites harder during recessionary times, es-
pecially when the regulations and their enforce-
ment are seen as unfair by the regulated commu-
nity. Along with other social programs, .lgencies
charged with enforcing environmental laws and
regulations have been affected by budget cuts at all
levels of government. This political backlash has
reduced the real and perceived power of those
agencies. Thus, the impact of contamination on
property value may be affected by prevailing politi-
cal forces and the extent to which the applicable
agencies are exercising their enforcement powers
rigidly or reasonably.

ludicial backlash.
Similarly, after many years of largely unques-

tioning deference to environmental regulators, the
courts in the 1990s began to make decisions curtail-
ing what some judges perceived as excessive appli-
cation of regulatory authority.

Response of rcgrlators to the backlash.
Regulators are not insensitive to the backlash,

and policies have been modified to make the en-
forcement of environmental la*,s more reasonable
and consistent among agencies. Many "brownfield"
initiatives have been adopted to facilitate the cost-
effecti,r,e resolution of environmental problems and
to return contaminated sites to productive usc. For
instance, California's State Water Resources Con-
trol Board has adopted an number of initiatives
including, significantly, a December 1995 guidance
letter to the Regional Boards supporting cessation
of remedial action in some cases and, in general, an
enhanced consideration of risk assessment-based
closure of low-risk sites contaminated by leaking
fuel tanks. This represented a major departure from
previous views of the threat of leaking USTs, and
was based on the Lawrence Livermore National
Laboratorv report of October 1995 finding that the
environmental impact of leaking USTs is not as
severe as previously thought, and that natural bio-
remediation should be a primarv remediati()n tool

The costs of remeiliation arc olten
flcertain. Significant a ariables include

the scope of contamination, the

al t ernatio e refl e di al str at egie s, anil

the degrec of regulatory enforcernent.

These aaiables, arrd associated stigma,

maV haL)e different impact oaer time.

in most cases once a fuel leak source has been
removed. Although this attitude shift has been
controversial in some quarters, it has dramaticallv
reduced remedial costs at UST sites around the state
as literally hundreds of sites have been closed. Such
initiatives may reflect an attempt bv regulators to
blunt the ge'neral political backlash in hopes of
avoiding wholesale legislative reversal of environ-
mental laws.

In the face of political and judicial backlash, it is
no *'onder that the attitude of the regulators has
changed. A stronger economy has apparently not
reve'rsed that change in attitude. Many regulators
realize that cooperative efforts can return idle prop-
erties to productive use providing jobs and improv-
ing the tax base while still preserving public health.
The interested parties, including regulators, tend to
work in concert for the efficient remediation of a

property, reducing costs where possible and serv-
ing both public and private objectives. More rea-
sonable enforcement of environmental lau,s should
have a significant effect on the extent and cost of
re'medial measures, mitigating the charge to prop-
ertv value.

STIGMA

Tren rl tozo ard isk-asse ssmen t.
Part of the political backlash has been against

the arbitrarv application of stringent cleanup stan-
dards developed in the abstract seekin6; zero risk
regardless of cost and utilizing unrealistic assump-
tions such as lifetime exposure to minute levels of
pollutants. Now, the trend is toward risk assess-
me'nt-based decisions focusing on the actual risk
posed by a Biven situation. This significant change
in approach can be expected to have a mitigating
impact on perceptions, in many cases ameliorating
the uncertaintv and fear of health risk and potential
regulatory requirements, and, hence, reducing the
stigma associated with contaminated or formerly
contaminatc'd property.

The property types of net-leased investment are
usually categorized in one of three ways:

.1. 
Retail refers to big-bor users (e.,9., discount vari-
ety stores, department stores, theaters, and/or
home improvement stores) as well as snmll-bot
users (e.9., restaurants, convenience stores, and,/
or drug stores).

2. Industrial includes facilities used for distribu-
tion, manufacturing, or research and develop-
ment.

3. Office refers to any single user such as an oil
company or pharmaceutical company occupy-
ing a facility as the sole tenant.

Surprisingly, the focus in recent years has been
on the retail box category, perhaps to the detriment
of the office and industrial categories. Owners of
office/industrial real estate certainly should be
more aggressive in exploring sale-leaseback op-
portunities and benefits with knowledgeable re-
alty consultants with deep sale-leaseback cxperi-
ence."

Pricing on net-leased proiects is based prinmrihl
on the tenant's a). credit; b). the lease; and c). the
location. Although each of these variables has an
important role in the pricing of net-leased projects,
it is the culmination of all tlrrrr that determine a true
purchase price.

A). Tennnt's Credit

Many nelleased proiects are based solely on
tenant's credit. Therefore, it is important that
investors evaluate the financial strength of a

prosp€.ctive tenant on its own merit and as a

competitor in its industry. Consider the long-
term stability of the tenant and that industry
during good economic times as well as
recessionary periods. Industries that provide
basic products and services are usually reces-
sion-proof.

Tenants considered "investment grade" by a

recognized rating agency usually command a

premium (e.9., Wal-Mart, Walgreen's, General
Motors).

Tenants with iu,rk bond (non-investment grade)
ratings or minimal net worth typically provide a

higher return (e.9., Regal Cinema, Ameriserve,
Dairy Mart).

B). Lease

Lcngth of a lease is a primary factor in dettrmin-
ing the selling price. Primary terms of 15+ years
are preferred, but 10 years are sufficient in '1031

tax-deferred exchanges and similar cases.

"Absolute" triple-net leases - tenant respon-
sible for roof, structure, and parking - trade at
a premium.

"Double-net (NN)" Ieases-landlord responsible
for roof and structure - produce a higher yield
and usually include a reserve taken for any
potential repairs.

Leases with built-in "bumps," or rental rate in-
creases, are valutd higher, n,ith the exception of
flat leases with investment grade credit.

C). Location

NNN Ieases are credit-driven, causing location
to be a secondary factor.

Investors often are willing to pay an added pre-
mium for the residual benefit of well-located
properties.

Yield on a triple'net Iease property is composed
of three components beginning with the capitaliza-
tion rate, or cap rate, n,hich is the total annual lease
payment as a percentage of the purchase price of the
property. (Annual rnt dit,idcd hy purchnse prict)

The second component is the dollars sheltered
from federal income taxes. A portion of the cost of
the property is allocated b the building and the
balance is allocated to the land. For tax purposes,
the owner may depreciate the cost of the building
over a designated period of time. Thus, the portion
of the annual cash-on-cash return, which is no
greater than the annual depreciation, is shcltered
from the long arm of Uncle Sam.

The final component is the compounded an-
nual appreciation rate as a percentage of property
cost, since well-maintained real estatt' traditionally
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The combination of credit, lease, and location
can lead to paying a higher premium with a Iower
yield for investment grade credit (i.e., Wal-Mart: 20-
year absolute NNN, flat) or receiving a higher yield
for a non-investment-grade credit (i.c., CSK Auto:
15-year NN, with rate bumps).



land by deducting the rent under the lease attrib-
utable to the land.)

A fixed rent structure or "flat ltase" with no
infl ation ad justmc'nts provides infl ation protec-
tion. It is dependent on the type of lease-term
structurecl.

Cash realized from the sale-leaseback transac-
tions that can be used to expand operations,
enhance liquidity, acquire other businesses,
reduce debt, or utilize a l03l exchange, etc.

In the area of accluisitions and leveraged buy-
outs (LBOs), a sale-leaseback can be utilized as part
of the overall transaction. A corporation planning
to acquire another firm - or even thcir own compa-
nies through an LBO - can use the assets of the
acquired company to reduce total acquisition cost.
The need for higher-cost debt and lengthening the
maturities of the overall financing is reduced.

Taking ..r long view, manv executives express
concern about their tcnant options when the lease
expires. Threc choices emerge: a). the tenant can
renew the lease at a nclr' negotiated rate, or b). if the
tenant had a renewal clause in its initial lease, it
could cxercise its option and re-lease the property
from the landlord at the rate specified in the clause.
And c). the tenant can also move to a new location.

I naes t o r/ Landlord V iezupo itrt
Commercial property ownership under a NNN

lease agreement has emerged as a highlv popular
and effective strategy in real estate investinS in the
past decade. Busintss Week has called triple-net
lease real estate "a smart idea...for risk-averse in-
vestors seeking a steady source of income."

Banks, trusts, pension funds, REITs, and other
conservative investors are probably the best candi-
dates for these types of investments. They share hcr
mogeneous objec-tives: safe, passive real estate invest-
ments designed to provide predictable, advanta-
geous annual cash income, tax reduction benefits,
and the opportunity for significant long-term gain.

A saleleaseback investment h,ith a triple-net
lease (NNN) provides that unique investment op-
portunity to individuals or institutions interested
in owning real estate u'ithout the hassles of man-
agement and leasing typically found in conven-
tional real estate invc,stments. Such transactions
generally require a Iong-term investment of 9.1 mil-
lion b $100 million or more.

A sale-leaseback inaestmcnt zoith a

triple-net lease (NNN) proaides that
unique inaestrnent opportunity to

indiaiduals or iflstitutions interested in

oToning real estate zoithont the hassles

of management dnd leasiflg typically

fowtd h conoentional real estate

inaestments. Such transactions generally

require a long-tcnn inaestment of

$1 million to $100 million or more.

As noted previously, the cash-on-cash rate of
return varies, depending on the tenant's financial
strength. For example, a neu, franchisee might be
considered the highest risk. A multi-billion-dollar,
profitable corporation with good management, one
that has aln ays fulfilled its Iease obligations, would
be the lowest risk and earn the lowest rate for the
investor.

A NNN lease is considered a pnsslae invest-
ment, since minimal or no landlord responsibility is
required. The single tenant agrees to pay all costs
associated with the property use and occupancy,
including real estdte taxes, insurancc, improve-
ments, on-site property management and mainte-
nance. As a result, the investor has the ability to
invest in geographic markets beyond his own im-
mediate location, without day{o-day involvement
rcquired of a multi-tenant lease.

From another view, commercial tenants can be
equated to "positive renters." Unlike apartment
renters, for example, they are less likely to abuse the
property and then relocate, saddling the owner to
refurbish and to find a ne$, renter. Commercial
tenants have n vested busincss interest in seeing
that a location is r.r,ell maintained and attractive to
customers.

A NNN propertv is effectivelya long-term bond
of a corporation in the form of a lease document
encompassed by real estate. The investment ap-
pears to be a bond-type investment due to the
"coupon-clipper" type of returns; however, they
also provide the added benefits of tax deductions
and appreciation found in conventional real es-
tate. Strictly defined, NNN transactions of 15 to 25
years are more credit-oriented, whcreas a lease-
term of l0 years or less is typically more real estate-
oriented.

Stigma iliminishes ooer tine or nny be noncorn-
pensable.

As noted above, customary valuation methods
"take a picture" of value as of a given time, whereas
the impact of contamination on value actually var-
ies over time. Studies have shown that stigma dis-
sipate's, and value eventually returns to, or nearlv
to, unimpaired value.

Post-cleanup stigma claims appear to be based
on the fear that there may be some unknown or
residual contamination, or that cleanup standards
may become more stringent in the future, leading to
additional Iiability even a fte,r sign-off by regulators.
Some courts have allowed claims for post-cleanup
stigma damages, but othcr courts have denied or
limited such claims. Other cases have considered
stigma associated with proximity to contaminated
sites or fear of toxic impact from nearby operations.
Again, some courts have allowed such claims and
other courts have rejected them. Accordingly, it
remains controversial whether and under what
circumstanccs post-cleanup or prorimity stigma
damages are recoverable, and, if recoverable, the
extent of the residual damage. Thus, the analysis
should include consideration of the law in the
applicable jurisdicttrn. If stigma damages havebeen
rejected as a matter of law, or only narrowly permit-
ted, the application of that factor may be eliminated
or mitigated at the time of a property appraisal.

A mechanical application of a stigma discount
may be inappropriate. It should be considered in
each case u,hether stigma is a proper factor under
the circumstances, and if it is, further consideration
should be Biven to mitigating factors and ap-
proaches, and the manner in rt hich the risk and
profit opportunity posed by the stigma element has
been or is being allocated between the transaction
parties.

MARKET IACTORS

Highest tnd best use.

The impact of the presence of contamination
may also depend on the current or changing "high-
est and best use" of the property.

ln circumstance's where the contamination is
located in a building, and there is already limited
utility to the building, the costs to mitigate the
contamination may exceed the contributory value
of the improvements, in which case a sound
economic alternative mav be to remove the im-
provements, which may cost less than other forms

of remedial action, mitigating net remediation
costs.

In cases where the land is contaminated, the
regulatory stance and market response may be af-
fected by the longterm outlook for the use of the
property, so that if the, contamination is commonlv
associated with the anticipated use, its impact on
value may be nominal.

If the market perceives that a property can be
reused without exacerbating or exposing tht'con-
tamination, or the anticipated use is consistent with
past uses, then liability or stigma may be largely a

moot issue. In contrast, if a change in use is antici-
pated, a change where there is less tolerance for the
presence of the contamination than the tolerance
existing for the current use, then the presence of the
contamination may trigger a significant impact on
the value of the propertv.

Sellers' zts. Buyers' Market.
Prevailing economic and market conditions can

have a significant impact on the marketability and
value of contaminated properties. The 1990s have
seen a dramatic swing of the pendulum from the
real estate rece.ssion to a relatively "hot" economy
and real estate market. Many environmentally im-
pacted properties that languished during the reces-

sion are now moving in the marketplace. Covern-
mental brownfield initiative,s, along with better
economic conditions, have helped to stimulate this.
In a hot sellers' market, value and pricc tend to firm
up, and buyers tend to be willing to assume more
risk with less discount than during gloomv eco-
nomic times. Tllus, the place and time of a transac-
tion in the economic and market cycle is an impor-
tant factor that may mitigate (or aggravate) the
impact of contamination on value and price.

No uniform nnrket price discount.
lt is a common misconception that there is a

uniform market price discount for contaminated
properties. In fact, there are usually few, if any,
comparable transactions, as each mav represent a

unique condition and may reflect a wide geo-
graphic range. It may not be possible to draw valid
market conclusions from the small sample size.
Even if transactions involving comparable prop-
erty types and environmental conditions are avail-
able, the pricing may have been affected by busi-
ness considerations, such as the need for a particu-
lar location, the need to close the second leg of a tax
deferred exchange, or private agreements bet$'een
parties for mitigation of contamination costs. It is

38 Rr,rl Esr,rrn lssuEs, Sufifier 2000 Celehrnlhg 25 Years ol Pnblishittg Exccllctrce: 7976 - 2OO0 27



therefore necessary in each case to undertake a

careful analysis of the applicable method of deter-
mining unimpaired value and the various aggra-
vating and mitigating factors that are relet'ant to a
determination of the impairment to value, with the
assistance of qualified professionals, as needed.

LEGAL AND REGULATORY EXEMPTIONS
OR DEFENSES
The impact of the presence of contamination may
clepend, in some circumstances, on limited rc-quire-
ments for investiBation or on certain legal limita-
tions and exemptions.

No rlutrl to inztestigate.
While certain disclosure duties apply under

applicable Iaw, there is no general requirement for
a seller to undertake an environmental site assess-
ment prior to sale in order to obtain new knowl-
edge. Nevertheless, environmental site assessments
by buyers have become a common feature of real
property transactions, particularly when required
by lenders, and in some contexts, c.g., for a leased
property, existing Ieg.rl principles may imposc on a

propertv owner the dutv to inspect and be aware of,
and to repair or warn of, dangerous conditions.
AIso, real estate brokers may have a duty to under-
take some investigation. In any case, if the transac-
tion parties are not ah,are of existing contamina-
tion, there would be no impact on market value and
price at the time of the transaction. Similarly, in
many instances there is no requirement for
remediation even when contamination is known to
be present, again resulting in little or no potential
impact on value.

Condemnation.
Some courts have not allowed the presence of

contamination to be taken into consideration when
determining the value of property that is being
condemned, but other courts have ruled that
remediation costs or stigma are admissible with
respect to determining value in condemnation pro-
ceedings. This may also be affected by applicable
statutes. For instance, California Ialv expressly ex-
cludes consideration of the presence of hazardous
substances in determining the appraised value of
property being taken by a school district under the
power of eminent domain. Instead of a price dis-
count, Calif. Code of Civil Procedure 5 7?63.740
contemplates that the property will be cleaned up
under the procedure set forth in Section 1263.720,
using the full fair market value purchase monies,
with any excess costs recoverable under Section
1263.730.

Tlrc aaluation of contanrinated or

formerly contaminated property is a

corflplex uflilertaking, toith a aaiety of
aggr 4a ating and mi tigating f ac t ors.

Accurate appraisal lequires carcful

imtestigation and assessmeflt of such

factors, uith the assistance of qualified
efloircwnental coflsultaflts dnd counsel ds

to teclmical and legal aspects. Without a

,nulti-disciplirrary tearfl, an appraiser

acting alofle probably zoill lack the

,tecessary expertise to render anything
but an urimpaired aalue opiflion

asswniflg the absence of contamination.

Thus, the extent to which loss of value due to
contamin.ltion may bc' considered in condemna-
tion proceedin6;s will depend upon the statutes or
case la\4' of the applicable jurisdiction.

Homeounet's exemptiott.
The U.S. EPA has adopted a policy statement

establishing a qualified homeowner's exemption
declaring that the average homeowne'r will not be
required to conduct or pay for cleanup when resi-
dential propertv is part of a federal Superfund site.
This seemingly discretionary policy is, of course,
based on the fact that most homeowners would
have the benefit of the third-party defense under
CERCLA in any event, and it w,ould be decidedly
unpopular wer€' the U.S. EPA to begin pursuing
homeowners who happen to reside on top of a

contaminated region. Similar homeorvners' exemp-
tions have been adopted under the laws of some
states.

Defenses to liability.
Current and future owners may have de-

fenses to liability under CERCLA and other envi-
ronmental laws. Thus, the government may have
to pursue other responsible parties, if any, for cost
recovery (such as formcr owncrs or operators, or
those who actually disposed of hazardous waste on
someone else's property). Even though contamina-
tion may nevertheless have to be dealt with by the
olr,ner (('.11., to obtain financing), the availability of
defenses to liability r.ill enhance the potential for
obtaining recovery from other responsible parties.

Not only have traditional borror.r,ing sources
been displaced as funds feverishly pursued new,
promising opportunities proffered by the Informa-
tion Age, but some nervous investors are now mov-
ing their money to the conservative sidelines . . . or
saying goodbye to it all together as dot-com ven-
turcs consolidate, retrench, and evaporate entirely.

BASIC TENETS OF SALE-LEASEBACK &
NNN
Sale-leaseback financing most commonly involves
a company se,lling one or more single-tenant prop-
erties to an inveslor (individual, company, pension
fund, or group), usually for fair nnrket z'nlue. The
investor/landlord provides the seller with a triple-
net lease for a negotiated period of 10 to 25 years.
The seller,/tenant usually pays the investor a nego-
tiated annual rent cqual to 8 percent to l5 percent of
the contracted sale price. Most often, the lease rate
is credit-driven and constant. If agreed to, there
may be scheduled rent increases.

Net-net-net (NNN) refers to the payment of prop-
erty taxes, maintenance, and insurance. In a NNN
lease, the single tenant agrees to pay all of the
expenses associated with the property use and oc-
cupancy, including the cost of insurance, real estate
taxes, improvements, on-site property managiement,
and maintenance, in exchange for control of the
property and a favorable long-term Iease. There are
derivatives of NNN called "bondlease," "absolute
NNN," and "double-net lease." These names in-
variably change across the United States and n ith
different investors.

NNN investments are available for all types of
existing or build-to-suit real estate, including ser-
vice centers, fast food establishments, industrial
and health care facilities, office and educational
buildings, distribution warehouses, and retail stores.

C o rp o r ati on / T e n an t V i eru p o i nt
Most companies require real estate to conduct

their businesses, however few firms profit from
owning those properties. The cash and credit they
have tied-up in facilities and land represent assets
that could be employed much more productivelv
in the corporation's core business operations. Di-
rectors and officers are constantlv faced with the

question of how the company will pay for or fi-
nance the cost of the properties without tying up
operating dollars, without severely impacting its
credit facility and loading up their balance sheet
with debt.

The question is fraught rvith a variety of uncer-
tain variables, including the present and future
costs of money, projected tax benefits, maintenance
and rental costs, and the accounting treatment.
Then there is the guessing game on the expected
future value of the real estate in 10,20, or 30 years.

A triple-net leasehold obligation that qualifies
as an operating Iease under the criteria set by the
Financial Accounting Standards Board, however,
will not appear on the tenant's balance sheet as

either debt or long-term obligation. The corporation
pays off the mortgage obligations and receives the
unlocked cash from the sale of its depreciated real
estate.

The improved debt-to-equity ratio and current
ratio can make a seller,/tenant much more attractive
to banks and other traditional lenders, as well as to
shareholders, prospective investors, and potential
acquisition partners. Short-term borrowing can be
avoided and a need for credit lines possibly elimi-
nated.

In addition to expense reduction and the con-
version of the seller/tenant's illiquid real estate
assets to capital, a sale -leaseback with a properly
structured operating lease can provide the seller,/
tenant company with the following business ad-
vantages:

100 percent financing based on the assessed
value of the property, in contrast to the 50 per-
cent to 85 percent usually provided by mortgage
financing;

Full operating control of the real estate under the
tenant's lease provisions;

Operating leases that do not appear on the cor-
porate balance sheet as debt or as a long-term
lease obligation;

Tax deductible lease payments, that is a lower
after-tax cost;

Effective land depreciation; (NOTE; Since the
value of the land acquired is factored into the
rent, the tenant can effectively depreciate the
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additional rate increases, possibly before the
November 2000 elections, is expected to further
slow consumer spending and economic growth,
as well as trigger some heart-stopping correc-
tions in the market.



attract cash for bricks-and-mortar growth, 6;eo-
graphical expansion or competitive marketing cam-
paigns appear to be seriously revisiting the concept
of sale-leaseback transactions and the benefits they
afford.

An interesting recent example is Carmike Cinemas,
Inc., (NYSE-CKE) of Columbus, GA. As of Dece'm-
ber 31,1999, this 18-year-old firm, had 458 theaters
(2,848 screens) in 36 states. ln mid-April 2000,
Carmike completed the sale and leaseback of 923.5
million in three properties - 41 screens in three
states - to an undisclosed investor. The Carmike
complexes included a l0-screen operation in
Missoula, MT; a 1S-screen facility in Raleigh, NC;
and a 16-screen unit in Johnston, IA.

Carmike Cinemas dedicated to maintaining its po-
sition as one of the strongest theatre circuits in the
industry, had tochange its growth strategy in recent
years. [t moved from the selective acquisition of
theatres and circuits located in small to mid-sized
communities to constructing new theatres and ex-
panding its existing complexes. That includes ret-
rofitting some of its older properties with stadium
seating and digital stereo surround-sound.

Obviously, cash is the key to completing the com-
petitive retrofits and to opening five additional
theatres (88 screens) in Alabama, Florida, Minne-
sota, North Carolina, and Tennessee by mid-2000.
A comment by Martin A. Durant, SVP and Chief
Financial Officer of Carmike Cinemas, to the Dow
Jones Newswire, reflects the importance of sale-
leaseback as a capital resource:

"The ability to tum high-performing assets into
cash when so much investment capital is flowing
into other industries offers us fresh resources to
maintain our steady pattern of growth and to im-
prove existin8 properties."

There is no question that the theater industry, with
its specialized, single-tenant facilities is ideal for
triple-net (NNN) deals. It is also one of the last
frontiers to be discovered by investors seeking con-
servative types of passive investments. But Durant's
point is applicable to many industries and numer-
ous corporations challenged to turn non-perform-
ing as well as high-performing assets into available
capital for additional growth.

A more traditional example is Wild Oats Markets,
Inc., a natural foods supermarket chain in North
America, which turned to sale-leaseback financing

There is no question that the theater

intlustry, with its specialized, single-tenant

lacilities is ideal for tiple-net (NNN)

deals. It is also one of the last ftontiers
to be discoaered by inaestors seeking

coflseroatiL)e types of passiae inoeshneflts.

Btrt Durant's point is applicable to ,nany

industies afid numerous corpolations

challenged to tura non-perforrning as zoell

as high-performing assets irto aztailable

capital for additional grozuth.

as an effective technique for recovering capital in
fueling its growth. Specialty retailers, such as Wild
Oats, realize their primary profit potential is in their
core business operations, not in the hassles of man-
agement and propertv ownership. Otherwise, thev
would alter corporate mission and make-up and
instead, simply become real estate investors.

THE CURRENT MONEY CHASE
Some of the reasons many traditional corporations,
are finding it increasingly more expensive to bor-
row money in 2000:

Telecom, wireless, biotech, and dot-com (lnternet
and e-commercc) operations - both ongoing
entities and aspiring initial public offerings -have literally sucked billions of dollars into per-
haps the longest sustained bull market in Wall
Street history. Until last spring, technology is-
sues were the ciarlings of investment bankers
and hungry investors, venture capital firms and
"angels" couldn't wait to crown the next dot-
com entrepreneur with a garland ofgreenbacks-
primarily, Iarge denominations. The Nasdaq or
"new economy" looked glandular, unstoppable.

The surge in 40.1k and othersavings plans across
the employer-employee landscape are pushing
more funds into mutual funds, stocks and bonds
and away from low-paying savings accounts
and dull certificates oI deposit.

Thus, to the extent that defenses are available and
remedial costs are not legally recove'rable from
current or future owners, the potential charge to the
real propertv should be mitigated.

CONCLUSION
It is n()t enough to deduct mechanically the costs of
remediation or regulatory compliance, and any pre-
sumed "stigma," in calculating the impact of con-
tamination on the value of real property. The usual
valuation model is, at best, simplistic in making
short-shrift of relevant mitigating factors (such as
those discussed in this manuscript) and may be
misleading to the extent that it does not reflect the
marke,t devices and legal factors that are frequently
present. The valuation of contaminated or formerly
contaminated property is a complex undertaking,
with a variety of aggravating and mitigating fac-
tors. Accurate appraisal requires cartful investiga-
tion and assessment of such factors, with the assis-
tance of qualified environmental consultants and
counsel as to technical and legal aspects. Without a

multi-disciplinary team, an appraiser acting alone
probably will lack the nccessary expertise to r€.nder
anything but an unimpaired value opinion assum-
ing the absence of contamination. Such an opinion
may beof some use, but would not reflt'ct the actual,
impaired value of the property, a serious limitation
that the appraiser would be obligated to disclose
under applicable ethical standards.*u,
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Then, in mid-May, the Federal Reserve Board
raised the key short-term interest rate a half
percent - its sixth increase since June 1999 -
and set off a chain reaction as banks ratcheted
upward their orvn interest charges to reflect
their new costs. The lingering uncertainty of
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