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his article focuses on the risks a taxpayer takes when undertaking
an exchange, with escrow, where the escrow party (intermedi-
ary) defaults.

INTRODUCTION
The author hopes that Yogi Berrar rvill indulge the incorporation of his
cryptic one liner, "De ja vu all over again," in the title to this manuscript.
This sardonic phrase seems to be most apropos, given that the author
has argued on prior occasions that we should change the tax-deferred
exchange rules by simplifying the process to defer gain when we "sell"
and reinvest the procterls from the "sale." The potential pitfalls outlined
in this article support th.rt position.

Taxpayers have been forewarned on numerous occasions,2 when un-
dertaking tax-deferred exchanges and using intermediaries (escrow
parties), that the area can be complex. Care must be exercised to complv
*,ith the requirements in the Federal tax law forexchanges. It behooves
all of us to reflect on the basic requirements for a tax-deferred exchange,
whether undertaking a simultaneous exchange or a non-simultaneous
(deferred) exchange.r

Once the fundamental requirements for the use of a tax-deferred
exchange under Code $1031,{ with their rules,5 and the use of an
intermediaryn have been reviewed, the exchange can be examined to see
what happens if an escrow agent does not perform.T Tfi e bottomli e is lhnt
the exchanca treatment nny be lost.

place.r"The business world is a much more compli-
cated place in which to operate than it was just a

short time ago.

Complexity is, of course, nothing neu' and is no
reason, in and of itself, for excluding the communi-
cation involved in a complex business operation
from the world of cyberspace. To the extent that we
have codified knolvledge of a complicated process,
we c.rn communicate that knorvledge to others
electronically. We have been doing it for years in
defense-related and aerospace activities. But hav-
ing such knowledge is not something that just hap-
pens. It has to be acquired and we do this through
svstematic thinking (analysis) and,/or experimen-
tation as well as through computer simulation.
Further, codified knowledge is something we usu-
ally don't have when dealing with the complexity
that comes out of innovation. ln the early stages of
thedevelopment of the idea, wt'deal with problems
that don't have simple answers or certain outcomes.
Indeed, we often deal with something that has
problems in the beginning we do not even recog-
nize.

How do we handle all of this? We apparently found
out some time ago that it helps to assemble teams of
knowledgeable people to work collectively on get-
tinB a good start. We have also found that it helps to
have these people working in close physical prox-
imity interacting on a face-to-face basis.

ln time, we gain the knowledge and understanding
necessary to articulate what is involved in the de-
velopment of an idea. In other words, we acquire
codified knorvledge, meaning knowledge that c'nn

be transmitted electronically in today's world. What
we are working with then becomes a commodity
that crrr be involved in e-commerce and, therefore,
its ties to the office building market are loosened.

While all this is happening now, the dominant
element in the information revolution as it has
developed thus far is the work of innovators who
are currently adding substantiallv to the trailblazing
kind of activity that fosters face-to-face communi-
cation. We can look at what is going on in the
current technological maelstrom as the generation
of complexities in business operations that offset
some of the push the information revolution is
giving us into cyberspace. Most of the problems this
complexity gives us are being clealt with in a time-
honored way collaboration with collaborators
working in closc. physical proximity to one another.
While we see this all around us, it is especially

pronounced in the growth of cutting-edge high-
tech communities such as the Silicon Valley, the
Colden Triangle, parts of Boston, and Austin,
Texas.

Over time, we will come to solve these problems in
a way that gives us codifiecl knowledge of what is
involved. This, in turn, will lead to more and more
electronic encounters, particularly when the elec-
tronic channels come closer to simulating what we
can do when face-to-face. But the current pace of
innovation suB8ests that problem-solving that fos-
ters face-to-face communication is not about to
diminish. While innovation continues at its present
pace, it is hard to see a massive shift of business
communication into cyberspace occurring. My best
guess is that what is going on now should take us
out over the next several decades.

Then there is the matter of the social nature of
people. Being close to one' another physically has
social effects that can enhance productivity. The
absence of day-to-day encounters is apparently one
of the reasons why telecommuting has yet to live up
to its earlier promise.'r While by no means do all the
relationships we have in a traditional work situa-
tion make us happy - indeed there is misery in
many of them - the overall effect seens to be
positive for most. Simply working in close physical
quarters with others apparently generates produc-
tivity benefits that will be hard to reproduce in a

virtual world. There is undoubtedly an irreversible
minimum of face-to-face communication that will
decorate the business landscape as far into the
future as the eve can see.

INFERENCES AND SPECULATIONS
It is not difficult to find prognostications of the
upcoming demise of the office space market as we
know it today.r: [n my view, such speculation is
unwarranted if the concern is with the next several
decades. The information revolution is exerting a

good deal of influence on how we do business in
most areas of the economy, but the changes thus far,
$,ith exception of a relatively small segment of the
economy, can hardly be considered as radical.
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Everyone agrees this revolution is providing busi-
nesses r.r,ith the means of dealing with their infor-
mation problems in creative and cost-effective ways.
But by no means do all information problems have
solutions that can be found with what that revolu-
tion has given us so far. That we still communicate
with one another on a face-to-face basis when deal-
ing with a great manv knottv business problems



raw material of an electronic transaction. Tacit
knowledge, on the other hand, is that which is in
our heads; it is intuitive; it cannot be written down.
Finally, there is a distinction between transmis-
sions. One is the simple transmission with informa-
tion flowing from sender to receiver. The other is a

transmission that involvL's interaction between
sender and receiver.

Obviously, the information we communicate in
business is not homop;eneous. Some of it is pure
data; more of it is knoh,ledge, some of which is
codified. But a good deal of it comes out of the head
of the sender with a lot of interaction between the
sender and receiver. What we communicate comes
in differc'nt shapes and sizes, not all of n'hich is
suitable for transmission through electronic means.
Indeed, the means we have today is best suited for
transactions involving simple transmissions of data
that can be written down. While interaction is pos-
sible and we can transmit more than simple data
sets, most business-to-business e-commerce today
consists of relatively simple transactions. When
there is complexity and the need for a lot of interac-
tion, the communication is likely to be through a

face-to-face meeting.6

Given today's information technologies, being face-
to-face remains the richest means of information
exchange, encompassin2; all of the senses, logical
discourse, and a feedback mechanism that is both
immediate and intimat!.. With face-to-face commu-
nication, u,e can bring to bear more knowledge
critical to the solution of complicated business prob-
Iems compared with any other means including
electronic communication.T That is why much busi-
ness communication is still carried out on a face-to-
face basis. But this may not .rlways remain so.

DECLINE IN FACE.TO-FACE
COMMUNICATION TO COME
Given what we know today, no one can doubt the
coming diminution of face-to-face communication
in business. The process has already begun and will
accelerate rvith oncoming technical developments
that will re'duce the richness advantage face-to-face
meetings now have over electronic get-togethers.
Much more sophisticated kinds of electronic inter-
action lie ahead of us. While we may never be able
to duplicate' in cyberspace all that we can do when
n,e are face-to-face, we are goinS; to be able to do a

Iot more.'

When this sophistication materializes, the cost ben-
efits it provides will surely be incentive enough for

What is important here is whether

those cunently housed in office space

zoill choose to coffim nicate infonnation

electronically or contiflue to do so on

a face-to-face basis. Their choice will be

influenced by the kind of information

they wish to communicate, insights

into zuhich flozo otrt of a recognition

of sorfle important distinctions that can

be made u)ith respect to information.

moving much more of the communication in our
head-using activities into the electronic world, es-

pecially given the hyper-competitive markets in
which most firms are expected to operate. The
opportunities will be there and, equally impor-
tant, we should be in a good position to take
advantage of them. We are, after-all, rapidly ac-

quiring a population that is skilled in the art of
navigating in this electronic world. The use of the
computer and other electronic devices are fast
becoming a part of what we learn even at the
elementary grades of our education. Combine this
with the progress that is being made in the efforts to
make the entry-way mechanisms user-friendly and
you have almost an explosive increase in the pro-
portion of the population capable of functioning in
cyberspace. Moreover, this seems to be a popula-
tion that is increasingly disposed to communicate
in this world.'

Combined, this suggests a world in which elec-
tronically-mediated information will grow substan-
tially in importance, Ieading to a siSnificant dimi-
nution in face-to-face communication in the con-
duct of business. This does not bode well for the
office space market as we know it today. But it is
also something that won't happen over night.

WHY FACE.TO-FACE BUSINESS
COMMUNICATION WON'T DISAPPEAR

QUICKLY
Face-to-face communication won't disa ppea r
quickly, in part, for a reason to be found in the
revolution leading to its diminution. Through its
impact on how we do business, the information
revolution is leading to markets that are more glo-
bal and increasingly dominated by innovation. The
outcome for many firms is a lot of uncertainty and
fuzziness not only about how to get where they
want to go, but where they want to 8o in the first

HISTORICAL PERSPECTIVE OF CODE 51031
AND NONSIMULTANEOUS EXCHANGES
The historical position under Code $1031, back in
19213 and up until approximately 

.1968' 
seldom

addressed an exchange that did rrol occur simulta-
neously, betn een the "buver" and the "seller." That
is, under normal circumstances, thebuye'r will trans-
fer his or her monies or other payment for the
property, and the seller will transfer his or her
property to the buver. Horvever, with the advent of
a few cases, follon ed by the Slnrkar casesr" and the
changes in the 1984 Code," the issue arose as to the
requirements necessary to undertake an exchange
where the parties do not transfer their proPerties at
a simultaneous point. [n most instances, the non-
simultaneous exchange results in the taxpaver-seller
transferring his or her property, often identified as

"relinquished property,"rr now, for the promise,
and support for that promise, to receive other like-
kind, qualified Code $103.1 property, at a later date
and on a timely basis.''

With the advent of the non-simultaneous flavor of
exchanges, there was a need to determine many of
the guidelines that would apply in such settings.

Questions arose as to who might hold the property
on either side, either the property relinquished by
the seller or that transfc.rred by the buver; and, who
would control the timing of these events? Does the
concept of constructive receiPtr{ aPPly? What con-
stitutes a "sale," as opposed to an "exchange?"
And, there were a myriad of other questions. Some
of these queries were answered as a result of Regu-
lations.''

CURRENT CONCERNS
Many issues remain that were not resolved by the
Regulations. Therefore, numerous Private Letter
Rulings, cases and other authorities have addressed
the conundrum of tax issues that have arisen be-
cause of non-simultaneous exchanges. These con-
cerns relate to the essence of this article, with par-
ticular emphasis on the question as to what hap-
pens when someone who is acting as a qualified
intermediary,r6 within the meaning of the Regula-
tions mentioned, defaults or fails to properly act?

Does this mean that the taxpayer will be given some
relief position, or is the taxpayer burde'ned with the
failure of the intermediary to comply with the re-
quirements to assure the tax-deferred status as an
exchange? ln most instances, the answer, coming
from the cases, Rulings, and other authorities, is

that it is the taxpayer that suffers the adverse conse-
quences of the failure of the intermediaries to act
properly.

One of the main concerns arose because of the
nature of Code $1031 and the Regulations, relative
to the non-simultaneous exchange, sometimes re-
ferred to as a "deferred erthange," (as labeled in the
Regulations). This is when a third-party acts on
behalf of a party or parties, thereby hopefully pre-
venting adverse tax results. When such third-party
(intermediary) is used, a common issue that could
result in a position in favor of the government and
against the taxpayer is an argument that, while a

taxpayer might have transferred his or her property
to such intermediary, with the intent to receive like-
kind qualified property in an exchange, it may be
argued that the selleris deemed to have received the
property (often cash) acquired by the intermediary,
because the seller has "control" over the transac-
tion. (This issue is sometime's labeled as a "con-
structive receipt" issue.)

To avoid this issue, the Regulations that were Pro-
mulgated under Code $1031 provided that a third-
party, not an agent (intermediary) of the seller,
should hold the funds in cluestion that might be

paid, by a buyer, allowing the intermediary to hold
those funds to avoid both the actual and construc-
tive receipt ofthe monies by thc taxpayer-seller, and
to otherwise comply rvith Code $1031.

Without attempting to cover in detail these Regula-
tions, noted under Treasury Reg. $1.103'l(k), the
essence is that the intermediary must act indepen-
dently, and according to proper instructions, to
hold the funds, as indicated previously.

The problematic issue is:
What if the intermediary fails to act properly

and is in violation of the intermediary's contract
with the seller? Can this lead to adverse tax imPli-
cations for the buyer? A failure to properlv act may
be the result of the intermediary's negligence, fraud,
theft, or other improper actions. However, even if
the actions are improper, and this gives rise to a

claim, civilly, by the taxpayer-seller against the
intermediary, the tax question remains: Is the seller's
potential exchange damaged by the interme'diary's
improper actions?

The author has addressed this issue in prior
articles and presentations relative to situations
where the taxpayer is damaged because the inter-
mediary, mavbe involuntarilv, is facing a bank-
ruptcy. In the articles indicated, a few cases were
mentioned where the courts have shown Iittle sym-
pathy or empathy for the taxpayer who was dam-
aged, through no intentional act by the taxPayer,
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when such bankruptcy occurs. That is, as many
familiar with exchanges know, the technical re-
quirements of timing the investment normally dic-
tate that the property relinquished by the seller
must also result in the seller timely idcntifving the
replacement property. A "timely" basis for identifi-
cation normally means that within 45 days from the
transfer of the relinquished property by the seller kr
the intermediary, the seller must identify the prop-
erty thL' seller is to receive. (Further, there is gener-
ally a 180-day rule that requires the taxpayer to not
only identify the property, but also to actually close
and receive the replacement property within 180
days of the transfer of the relinquished property by
the taxpayer-seller; there are few exceptions.)

The cases in question create a problem for the
taxpayer-seller, because the taxpayer, in attempting
to meet all of the requirements of Code $1031,
(including the Regulations to timely replace the
relinquished property), may be thwarted as a result
of the taxpayer discovering that the intermediary,
who was to handle the transaction, was placed into
bankruptcy. This has occurred.

The conclusions by all of the courts in these
cases have been that the taxpayers are rrof entitled to
any relief from the adverse tax implications that
might be present for the taxpayer-seller in failing to
meet Code S1031 on a timely basis for replacement,
even though the taxpayer was not the generating
cause of the failure to timely meet the requirements.
Although the tax law contains relief provisions in
other Sections of the Code, no such provision exists
in this Section; and, no court has allowed the tax-
payer to simply avoid the timing requirements that
are required under the Code and the Regulations
indicated simply because the taxpayer's intermedi-
ary failed to properly and timely meet the require-
ments of the Code.

This issue has been further addressed with a

more abhorrent fact situation in a setting where the
intermediary absconded with the "escrowed" funds.
Thequestion that must now be addressed is whether,
in this extreme case, the taxpayer would receive any
relief relative to the tax issue (and without regard to
the more important issue of receiving a return of
funds because of the criminal actions bv the inter-
mediary).

Taxpayers haae been foreuaftted on

nufilerous occasions, zohen undertaking

tax-deferred exchanges and using

intennediaries (escrout parties), that the

alea ca be complex, Care must be exercised

to comply zoith thc requirements in the

Federal tax law for exchanges. It behoooes

all of us to reflect on the basic requirerflents

for a tax-defened exchaflge, zuhether

unilertaking d sirflultqneous exchange or a

n o n - simult ane o us (def erred) excl, ange.

Thus, the focus of this Note is to deal with the
question of the timely performance of exchange
requirements for a non-simultaneous exchange
under Code $1031. This issue was recently exam-
ined by the 1999 Court of Appeals decision out of
Ceorgia on the issue of a non-simultaneous ex-
change that failed to mect timing requirements
because of the intermediary's conversion of the
funds that were to be hcld in escrow for and on
behalf of the taxpayer.

The issue was addressed in the case of Drcr Creek,
Irtc. t,. Stctknt 7037 Sen ict's, btc., et. al., 510 F. E.2d 853
(Ga. App. 1999). In the Georgia Deer Creak case, a
number of individuals undertook Code $i 03'l trans-
actions and utilized a Company entitled Section
1031 Services, lnc., to support the requirements
under Code $1031 for an intermediary or facilitator
to complete the exchange requirements.

Mr. James Gideon owned the Section 103'l Services
Company. Allegedly, Gideon commingled funds in
the escrow account, withdrew millions of dollars of
those funds, and, as one might guess, chose to leave
the country. The net result was that there we're a
number of individuals who attempted to try to
collect "their" monies from the account. Although
the case focused on the basic position of "who gets
stuck" with the loss of the monies, since there were
multiple parties involved and a limited amount of
funds that were available, the case also, implicitly,
raised the issue, for tax people, of the impact of such
position on the Code $1031 transaction. (Obviously,
this was the lesser issue for the taxpayers. Although
the failure of the reinvestment to meet Code S1031
might have been present, the issue for the plaintiff
was to seek a return of the monies, even if that
meant paying taxes out of such funds.)

networks. The result is large amounts of informa-
tion compressed into very small spaces and trans-
mitted over great distances at incredible speeds anr"l

minimal costs. What this has done, among other
things, is to greatly enhance the role, of knowledge
in the economy. With instant access to relev.lnt
information, so much more can be done and what
we do increasingly puts knowledge content into
what we produce and how we produce it.

Discussion of horv all this works itself out in the
rvay markets organize economic activity empha-
size its impact on market competition. Markets are
said to be much more competitive, filled with pres-
sures that increasingly take the, form of quality
rather than price competition. The underpinning of
these pressures is innovation. Firms are much morc
innovative than in previous years. The aim is to
bring new and/or better products to market more
quickly than competitors. But doing this often means
doing things in ways that complicate the produc-
tion process and gives rise to the ne'e'd for smarter
inputs. Knowledge thus becomes critical to a suc-
cessful operation in today's hvper-competitive
markets.J

These descriptions, of course, characterize activity
that is on the cutting edge of the technological
revolution, especially the digital revolution. While
change is everywhere, a great deal of the economy
remains relatively the same; it is simply a matter of
degree. What make's this all so relevant to the con-
sideration of offict' space is its implication with
respect to how businc,sses operate. Apparently, sig-
nificant changes in hor.r,we do business are on the
way. Indeed, some of the expected changes have
already happened in firms that are in the center of
the technological storm.

THE NEW ECONOMY, HEAD.USING
ACTI\'ITY & THE OFFICE BUILDING MARKET
With knowledge growing rapidly in importance as
an input in production, we seem to be moving into
an economic world dominated by head-using ac-
tivity. lf so, aren't we headed into a world in t,hich
office space demands will mushroom or maybc'
even explode upwards?

Certainly, there are some recent signs of improvc'-
ment in the office building market that seem linked
to the information revolution. In eyes of the new
economy 8uru, we have become a nation of knowl-
edge-oriented entrepreneurs dedicated to building
the electronic infrastructure needed to take us into a

digital economy. Right now it is the small firms

making all the noise, firms that are searching out
"cool" space often found in or around the center of
thc city. The current rcvival rrf the core art'as in more
than a few cities is a reflection of this economic trend.

But is this something that rvill last? Thcre is reason
to belit've that it might not. There is one impending
element in the digital,/ information revolution-the
expected dramatic reduction in communication
costs-that could "upstt this apple cart." When the
infrastructure no$,being built around the Internet-
or whatever else develops-is fully put in place, we
should have an electronic mechanism that will
a ow us to communicate or transfer information
quickly anywhere at almost a zero cost.' If what we
need to communicate in our monitoring, planning,
purchasing, or marketing activities can be done
electronically, it should happen if marke.ts remain
as competitive as they are now. In fact, it has begun
to happen.

How will this affect the existing office building
market? [f the personnel currently in these build-
ings are there to mir,imize communication costs,
substantial cost reductions in ways of communicat-
ing that do not require physical co-location will
removt some of the incentive to remain where they
are. But can we then expect office activities to "fly
their current coop?"

Obviously, what is important here is whcther those
currently housed in office space will choose to
communicate information electronically rtr continue
to do so on a face-to-face basis. Their choice r.r,ill be
influe,nced by the kind of information they wish to
communicate, insights into which flow out of a

recognition of some important distinctions that can
be madt' with respect to information.

SOME IMPORTANT INFORMATION
DISTINCTIONS
In conside,ring the que'stion of the choice of a com-
municatiuls medium, the first thing to note is that
what is communicated - information - is far from
homogenous. This lack of sameness has roots in the
very nature of information itself. Consider several
important distinctions that can be made about it.

First there is the distinction between information
and knowledge. Knowlt'dge is the part of informa-
tion that is interpreted. It is something that can be
related to meaningful bt'havior and cxperience. lt
really tells us something. The second is between
codified and tacit knowledge. Codified knowledge
is the stuff that can be written down; it is the basic
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IMPACT OF DEFAULT IN THE TIMELY
MEETING OF REPLACEMENT RULES
WHEN THE INTERMEDIARY COMMITS
A CRIMINAL ACT



outgro\4th of the industrial revolution. What that
revolution did was to increase the scale of operation
in many businesses. It was a reflection of an emer6;-
ing technokrgy that fostered a high degree of spe-
cialization, w,hich to takc advantage of required a

large-scale operation. Firnrs had to be big to be a part
of the party and "big" meant they had to have
operations and markets that often times spanned
great geographic distances.

All this came about because there $,ere significant
productivity benefits to bt' realized by breaking
tasks dorvn into many highly specialized parts. But
doing so gave rise to the need for a great deal of
coordination. Much effort had to be aimed at mak-
ing sure evervthing fit together and worked
smoothlv. This meant massir.e controlling and
monitoring. And the emerging technologies made
this all the more difficult by the complexities they
introduced into the process. To do what had to be
done to carry out a successful operation rc'quired
much information and increasing amounts of head-
using activitv to use that information. Add b this
the fact that most markets began to evolve in ways
that fostere-d product competition. This lcd to a

setting in which research and development along
ivith extensive marketing activity flourished, add-
ing further to the need for head-using activities.

That these activities became concentrated at par-
ticular sitcs in particular buildings was no accident.
It was thL' result of economic decisions aimed at
minimizing the cost of assembling and organizing
information and maximizing the benefits from its
use. Civen the information transfer or communica-
tion technologies of the time, being close to one's co-
worker was the cheapest and most effective way of
getting and using much of the needed information
in many business activities.

That a good deal of this activity rl.as housed in the
"skyscraper" structures built in the center of many
of our cities in the early and middle part of the 20th
century was no accident either. Civen the patterns
of residential living and the transportation svstems
of the times, being in the center of a city made
economic sense. Sites in the center were convenient
to where office workers lived. They also had good
access to an assortment of other inputs that had
bearing on the bottom line.r

The suburbanization ofthe American city, ofcourse,
changed all this, making it and central business
district locations less accessible to the office worker.
As a result, many office activities followed residents

That ute haoe so ffiuch head-using acti?)ity

in the economy toclaq has roots in our

teclmologies. Much of what is out there

todarl is an outgtolutlt of the industrial
rcaolution. Wrat that leoolution did was

to increase the scale of opcration in many

businesses. lt zoas a reflection of an

ernerging teclmology that fosterecl a high

ilegree of specialization, uthich to take

adaantage of requbed a large-scale

operdtiott. Firms had to be big to be a part
of the partv and "big" meant they had to

haue operations and ,rrarkets that often

times spanned great geographic distances.

to the suburbs, forming the core of most of the edge
cities that emerge.d in the sccond half of the 20th
century. There was geographic dispersion with a lot
of the activity being placed in a less dense setting.
Much of this was activity that had close links to
suburban residents-finance, real estate, and pro-
fessional activities like medicine and law. What
re.mained in a number of central cities was head-
using activity not closely allied to the consumer;
rather it was activity that was usually part of a

bigger more complicated operattrn that required a

good deal of interaction among the many folks who
were a part of it, r'..9., headquarter operations. Even
so, not all of this kind of activity remained in the
central city. Some of it moved to the suburbs to be
close to transportation hubs, c..9., a maior airport, or
to find a more spacious site with good environmen-
tal features. The kev in all such moves was to find a

krcation that had access to something of importance
to the mover.

This is hot, it was before the new economy began to
unfold in the early part of the 1990s.

THE NEW ECONOMY: WHAT IS IT?
Thenew economy is, inthe eyes of some, something
that has come into being as a consequence of revo-
lutionary changes in the information industry,
changes that are being diffused throughout the
entire economv. Many r,,,ho talk about the new
t'conomy characterize it as the digital economy.l
They see it as an economy in which information
is cligitized and communicated through digital

TheCourt ruled on the propriety ofthe claims by the
various plaintiffs as to the amount of monies that
were available. It was not a tax case. However, one
can see the impact on the exchange position by the
failure of timely completion of the Code $1031
issue.

This is not the only case in which there has been a
potential loss of the deferred exchange position
because of a failure to meet the requirements in a

timelv fashion under Code $1031 for replacing the
property. It is not the only case in which funds have
been lost because of an intermediary or third-party
absconding or failing to account for funds that were
in their control.

CONCLUSION
All of the cases in rvhich a third-party has control of
funds that are owned by another party should give
each transferor of those funds cause to consider, as

a paramount issue, the protection of those funds.
The kev issue should be the assurance that the
funds will be properly directed and utilized as
required by the owner of those funds. Unfortu-
nately, there has been, and continues to be, too
much focus by taxpayers on saving taxes and elimi-
nating that burden. Taxpayers have often thrown
caution to the wind in many instances in failing to
use reasonable steps, n,hether personally, or through
their representative, to protect their funds. This
must be the primary concern for the taxpayer.

There has been a tendency by some to merely push
the safety of funds issue aside as one that is an
unusual, hvbrid, and erratic mutation that will
never occur. However, a series of cases on interme-
diaries bcing placed intobankruptcy, in which trust-
ees havc contended that the monies held by the
intermediary are in fact those of the trustee, and not
those of the seller, coupled with the recent Deer
Crerk case in which the intermediary absconded
with the funds, should direct the taxpayer's atten-
tion to the need to ignore the tax implications until
they,/irst, address the security implications, for the
taxpayer's funds. Once the funds are properly pro-
tected, the need to meet the requirements for the
tax-deferred exchange treatment of those funds can
be addressed as a secondary issue."u,

NOTES

1. With thanks to Yogi Berra
2. For an examination of this issue, addressed in previous

articles, see Levine, Mark Lec, Exciranging Real Eslale,yol.2,
Page l0-168a, published by Professional Publications and
Education, Inc. (1999). See also the article by Levine, Mark

Lee,'The Impact of A Tax-Deferred Exchange Under Code

S1031 When An Intermediary Enters Ba nkru ptcy," lournal of
Propertv Managemetlt 20,lnstitute of Real Estate Management
(November/ December, 1 998).

3. The question as to undertaking a simultanmus exchange or
a non-simultanmus e\chdnge \^as nol a topic in mosl in-
stances until the advent of the now-famous Sfn/fterdecisions.
These included: Bnr.e Slarket !. Unild Slates (Slarfur I),75-1
U.S.T.C. 9443 (D.C. Ore.1975); Slatk:r, T. 1.,1,. U iltd Stales
(Statker Il), n-2 U.S.T.C.9512,432 F. Supp.864 (D.C. Ore.
7977); and Starktr,T. l.,L'. United Stnt.s (Slalker Il on Appeol),
79-2 U .S.T .C. 9541 , 602 F.2d 1341 (9rh Cir. 1979), aff'B and
rem'g 7-2 U.S.T.C.9512,432 F. Supp.8& (D.C. Ore. 197.

1. Code 51031 is technically referred to as 26 U.S.C.A. Section
1031, but willbereferred to herein by reference to the general
label of "Cod€'S1031."

5. Code 51031 generally provides that Sain will not be recog-
nized under the Internal Revenue Code for Federal income
tax purposes if there is an exchange of propertv that meets
certain requirements;e.8., it r^'as used in thetrade orbusiness
or fo! investment. For moredetails and a discussion of these
requirements, see Code $1031(a) and a discussion of the
exchange rules in the Levine text, cited s!pr4, Footnote 1.

6. Intermediaries became a topic ofdiscussion as a result of the
modifications in 1984 to Code 51031, allowing a non-simul-
taneous exchange and the advent of the promulgation of
Regulations under Code S1031, specifically, Treasury Reg.

51.1031(k)- For further details on intermediaries, see Trea-
sury Reg. $1.1031(k)-l(g).

7. The question as to the impact ofa default by an intermediary
on the Code S l03l tax-deferred exchange has been discussed
incases wherea default occurred. Specifically, some of these
cases are enumerated in the article, cited srprr, Footnote 1.

8. Code 51031 in 1921. See the Levine text, supl4, Note 1,

Chapter 1.

9. Redu,ing Carritr .,. Tomlinso ,399 F.2d 652 (5th Cir., 1968).

10. See srpr4, Footnote 2.

11. See Footnote 8.

12. "Relinquished property" is that property transferred by the
seller.

13. See Code $1031(a)(3).
l,l. "Constructive receipt" isa term that denotesa ds.rn.d receipt

of the property, even if there is not an actual receipt.
15. Treasury Reg. Sl.1031(k).
16. "Qualified intermediary" is defined in Treasury Reg.

s1.1031(k).
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