
Neighbors, city planners, community agencies, and
local businesses worked on committees to choose
from a list of possible restoration projects including
tree planting, street paving, sign improvements,
Iow- and no-interest home loans. The city contrib-
uted 94.8 million to the proiect, n,hich helped to
revitalize six of Tucson's older neighborhoods. The
rest of the project was funded by private enterprise
and sweat equity contributed by residents.

ln other areas of the country, new initiatives
will give the public increased poner in basic land
use dc'cision-making used in their community plan-
ning. For example, voters in Ventura County, Cali-
fornia, overwhelmingly approved the Save Open
Space and Agricultural Resources initiative (SOAR)

in November 1999. SOAR requires every proposed
development that needs a zoning change to be
approved by a public referendum. Similar mea-
sures were passed in four individual cities within
the countv.

GMA vs. ESA: A TALE OF URBAN DENSITIES
UNDER STATE AND FEDERAL LAW
The Puget Sound region also offers a unique ex-
amplc of how state and federal Iaws may be work-
ing krward similar e,nvironmental objectives, but at
cross-purposes in terms of their impact on growth
management and Iivability. Whert' contradictions
occur, communities face complex choices and de-
velopers and land owners may fact' yet another
series of complications and restrictions.

ln March 1999, the Puget Sound Chinook salmon
and several other salmon species were listed under
the Endangered Specie's Act (ESA). " In the26years
since Congress passed the ESA, no other listing has
affected such a large, urbanized region-currently
populated by more, than three million people and
grorving. Chinook salmon habitat extends along
Puget Sound's waterfront, into western
Washington's most densely populated urban and
suburban centers, and into the farm, timber, and
natural areas. More than 20,000 miles of watershed,
shoreline, and streams will likely be protected un-
der the ESA, which has obvious land use and per-
mitting implications for commercial, residential,
and industrial development.

Setting urban densities dramatically illustrates the
challenges posed by competing Iivability objectives
framed by the CMA and ESA.

On the one hand, the GMA generally requires res!
dential densities of at least four units per acre in

urban growth areas. Densities of one or two homes
per acre are generally not allowed because of the
high costs of providing urban services at such den-
sities.

On the other hand, scientists haT,e found a correla-
tion between residential density and the health of
aquatic habitat needed for salmon. Densities of
over four units per acre statistically have greater
adverse impacts on water courses than the one unit
per acre de,nsities that are to hard to efficiently
serve.

The ESA is also likely to shift the role of standard
setting from the local level to the state and federal
governments. If not done carefully, we can expect
the new regulations to Benerate a property rights
backlash that will add pressure in Congress to
amend the' ESA.

Land use attorneys, real estate agents, and develop-
ers face significant challenges in keeping up-to-
speed on changes in local and state development
regulations. lt can often be overwhelming to under-
stand the legalities and accommodate the
practicalities of multiple layers of growth-related
legislation, some of which is contradictory and
much of which places clear limits on land use,
growth, and development. Federal statute's intro-
duce furthe'r complexities re'lative to smart gro\^'th
and comprehensive planning. Nonetheless, com-
pliance at all levels is nccessary. It is not yet clear
how the salmon crisis will be resolved, or how
similar situations will play out in other regions. But,
as growth occurs in othe.r dt'nsely populatt'd areas,
some of which are also home to unique animal and
plant life, it is likely that the ESA and other federal
legislation will similarly impact state and local
growth management initiatives across the nation.

PUBLIC AND POLITICAL WILL AT THE
HEART OF THE ISSUE
In theory, most Americans support the idea of
growth management and limiting urban sprawl.
Most strongly favor clcant'r air and water, shorter
commute times, lots of green spaces, and parks in
which to enjoy leisure and recreational activities.
However, theory and reality do not always go hand
in hand. A recent national survey conducted by the
National Association of Home Builders (NAHB)
showed that 75 percent of those polled felt that
when managed properly, growth is good for the
community; 5,1 percent said it creates jobs; 48 per-
cent said it generates economic growth; and ,14 per-
cent said it results in better shopping and services.
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rI VoLUTIoN oF THE ISSUE

N f n" Fifth Amendment to the Constitution states, among other
I-J things, that privatc property shall not be taken without paying
just compensation, a provision known as the "takings clause." Just
compensation has usually meant fair market value for the ProPerty in its
highest and best use. The government has two Iawful means to obtain
private property: outright purchase and eminent domain. Both mea-
sures result in the government purchasinB the property and taking title.
ln eminent domain procedures, the property is legally condemned, and
a fair price negotiated throuBh the appraisal process, or litigation. Either
way the private property owner is compensated for the loss of the use
of the property.

Governments, however, have another way to acquire the use of private
property, by regulatory intervention, in the name of the public inter-
est-government regulation to strip away the right of an owner to use
a property. This is reasonable when that use is a nuisance'or danger to
the community. For example, a person may be prohibited from using
property as a garbage dump in a residential area. The courts would not
consider this a regulatory taking. However, consensus among most
legal scholars is that landowners should generally receive compensa-
tion for regulations, except when the offending land use would be
prohibited by nuisance law (Epstein 1985).

Governments restrict the use of private property for a variety of rea-
sons-for example, zoning regulations. The courts have held that there
must be a reason and nexus between the property and a public purpose
for the regulation to be lawful. However, when regulations are arbitrary
or have no reasonable nexus between the property and a public purpose
the regulation may be a "regulatory taking."
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According to .f ustice Oliver Wendell Holmes in his
opinion in the Pennsylvania Coal case:

A strong public desire to improve the public
condition is not enough to warrant achic'ving the
desire by a shorter cut than the constitutional way
of paying the charge. . . The general rule at least is
that while property may be regulated to a certain
extent, if regulation goes too far it will be recog-
nized as a taking.r

Many landon ners have bcen so frustrated by local
governments that they have taken their gricvances
to court claiming inverse condemnation. Govern-
ments have enormous arsc.nals of delaying tactics
and drawn-out administrativc procedures that work
against thc property orvner. Therefore, property
owners are increasingly turning to the courts for
remedies when they are restricted from using their
property. Thc following dcscription was provided
for an actual case currcntly under review by the
Supreme Court (Mandelker 1997):

In 1981, the property ownerssubmitted a subdi-
vision proposal to build 3,14 residential units. The
plan was rejected, and city planners informed
that a plan for 264 units would be reviewed favor-
abty. The owners then submitted a plan for 26.1

units; citv planners reiected it, and informed that
a plan for l90 units would be viewed favorably.
The owners then submittcd a plan for 190 units;
city planncrs rejected it, and the owncrs appealed
to the city council. The city council found the plan
"conceptually satisfactory," and granted a condi-
tional l8-month use permit to commence con-
struction for the project. Subsequently, the devel-
oper worked with planning board staff to meet
the city council's conditions for the 190-unit de-
velopment. Staff recomme.nded approval of the
site plan, but the planning board overrode staff's
recommL'ndation and issued a denial. The prop-
erty owners then appealed this decision to the city
council, which this time denied the site plan for
190 units. Meanwhile, a scwer moratorium was
imposed, a request to extend the special use per-
mit $'as re,ected, and the permit expired. The
local officials thus expected the developer to start
from square one. Following this Kafkaesque pro-
cess, the federal district court dismisscd a taking
claim for lack of ripeness, but the appellate court
then reversed it.l

REMEDIES FOR REGULATORY TAKINGS
There are two kinds of re'medies available to plain-
tiffs: 1). invalidating the regulation; or 2). monetary

damages. lf the plaintiff succee'ds in proving in-
verse condemnation the court may simply invali-
date the regulation (ordinance) and allow the prop-
erty owner to proceed with development or other
use of the propertv. Or, the court may award actual
monetary damages.

The Supremc'Court has definecl temporary regul;r-
krry takings as "those regulatory takings that are
ultimately invalidated by the courts."3 But even if
the taking is temporary, the ticlay caused by the
regulation may be compensable. If the regulatory
action forbids virtually all use of the property, then
the taking is complete and compensation for the
value of the property is the logical remedy. How-
ever, this is not altogether clear, as the courts have
ruled on both sides of this issue.

The invalidation remedy has two drawbacks (Fischel
1986).

l. lnvalidation provides no relief for delay of de-
velopment, and the government has no incen-
tive to act in a timely manncr.

2. Invalidation merely requires the community to
redo the ordinance, which does not always pro.
vide relief.

A monetary damages remedy ovtrcomes the prob-
Iems of the invalidation remedy since it provides
relief from delaying tactics. Furthermore, paying
damages may induce both parties to settle, which
may be the most important aspect of the damage
solution (Rolf 1983).

RATIONALE FOR LOST PROFITS AS THE
MEASURE OF DAMAGE
Most of the landmark cases in inverse condemna-
tion have concerned individual property owners
rather than commercial devekrpers n ho are in the
business of developing real estate. For the non-
commercial individual landowner, the appropriate
remedy is usually either invalidating the regulation
or paying for lost land value as damage. But for the
real estate developer, who is in the business of
devc'loping property, the regulatory taking elimi-
nates a business opportunitv. Thc proper remedv
for lost business opportunity is Iost profits, defined
as thc diffcrcncc between the firm's actual profits
during the damage period and the profits it would
have made but for the unlawful regulatory action.

The courts have been reluctant to consider lost
profits from real cstate development in awarding
c-lamages, even when inverse condemnation can be

Property ights issues. Cullurally, Americans
place considerable importance on individual liber-
ties. Property ownership and the rights of property
are as strongly held as the desire for livability. In
Washington State, a potc'nt property rights move-
ment emerged after the first five years of imple-
menting the CMA. While' many factors explain this
political trend, the movement focused much of its
efforts on enacting an initiative that would have
dramatically increased municipal liability for regu-
lations, such as those rcquired under the GMA, and
their impacts on property values. Striking the bal-
ance between individual property rights and the
desire for liveable communities will be key to ad-
vancing the"'Livability Agenda."

Economic competititteness. The Livabilitv
Agenda gives a nod to economic competitiveness
by "nurturing a high quality of life that attracts
well-trained workers antl cutting-edge industries."
In practice, effective environmental protection is
only half of the equation. Cutting-edge industries,
as is the case with other businesses, place a pre-
mium on local governments that have predictable
Iand use codes that can efficiently process approv-
als. Growth management must increase permitting
predictability and certainty, as well as protect envi-
ronmental amenities to gain the support of the
business communitv.

Comprehensive plans that are thorough and
well documented can lead to fast,legally defensible
permitting. For example, when Intel sought to lo-
cate a major new facilitv, it required local govern-
ments to commit to expedited permit review and
processing. Intel ultimately selected the City of
DuPont, a small community, 30 miles south of
Seattle, which had a complete comprehensive plan
that theCity had successfully used before kr quickly
approve major developmcnt. For the last fivc, years,
Washington State has tried kr build on the concept
of using growth management as a principal engine
for consolidating many of its environmental pro-
cesses. Any national effort to promote livability in
the name of economic competitiveness still should
include further efforts to eliminate unnecessary
inefficiencies in the regulatory process.

Eunding infrastruchre. One of the most diffi-
cult issues is obtaining sufficient funds for infra-
structure and public services to absorb grortth.
Washington's GMA retluires Iocal govcrnments to
identify needed infrastructure and funding. ln prac-
tice, obtaining necessary funds in time to responcl to
growth is very difficult.

ln theory, ,nost Arnericans support

the idea of yowth ,flanagernent afld

limiting urbafl spralol. Most strongly

faoor cleaner air and zoater,

shorter cornrnute times, lots of green

spaces, afld pqrks in which to enjoy

leisure and recreatioflal actiaities,
Howezter, theory ancl reality

do not always go hand in hand.

Hillsboro, Oregon, also offers one of the more
unusual examples of a municipality raising the
funds necessary to meet the demands of growth.
The city struck a deal with the' Intel Corporation to
limit the number of jobs it would create at its new
plant.lntel will pay a "growth impact fee" of $.1,000
per excess worker if it exceeds a ceiling of 

.1,000 
new

jobs on top of the 4,000 it already employs in the
area. In theory, the fees would be used to ease the
strain on schools, roads, utilities, and other ser-
vices. But the me'ssage that is heard loud and clear
is that the city does not want the growth - period.

Other states have become property owners in
the interest of managing growth. Last November,
68 percent of the voters in New Jersey supported
Covernor Christine Whitman's $1 billion bond is-
sue to set aside half of the state's remaining two
million acres of open space over the next 10 years.

(hunership hr the platning process. The Liv-
ability Agencla properly identifies the importance
of public and private involvement in local plan-
ning. In practice, it is difficult to stimulate sustained
interest in conceptual comprchensive planning.
People understandably, but unfortunately, are' most
Iikely to get involved n hen development in their
immediate neighborhood is imminent. Forexample,
neighborhood opposition is currently delaying a

major redevelopment in Seattle's Northgate urban
center, despite the fact that the proposal, as ap-
proved by the Citv, would comply nith the local
plan. Washington's GMA tries to resolve major
disputes during the planning stage by making it
difficult to change comprehensive plans and devel-
opment regulations to address specific projects.

Fostering community ownership in the plan-
ning process is a "work in progress." In Tucson,
Arizona, the "Back to Basics" plan engaged residents
in planning their own downtown revitalization.

3{ Rr,rr Esrerl Issurs, Fall1999 Izgislalitrg Liubility: Can Grcuth Maiagqnenl Succeed? 51



Smart Grcu;th Trend
(May,lune 1999)

States with Smart Growth Initiatives
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Figure 2

. develop comprehensive plans to guide state pro-
jected growth over 20 years.ro

The CMA's objective is to give local jurisdic-
tions the tools with which to plan for and manage
development in accordance $,ith state goals. The
GMA requires local governments to conserve re-
source Iands for agriculture, timber, and mineral
extraction, and protect environmentally sensitive
areas. The GMA also promotes steady "smart"
growth within already existing cities and towns
and designated regions resulting in "urban growth
areas" that are served bv the necessary infrastruc-
ture to support that growth, like transportation
systems and public utilities.

The concept of the "urban growth area," one of
the CMA's most significant provisions, has obvious
implications for commercial and residential devel-
opment. Each urban growth area specifies geo-
graphical boundaries. While urban growth areas
will help curb sprawl, some people identify a num-
ber of down sides. Opponents say that growth
management raises the costs of development and
housing by creating an artificial scarcity of land,
and it reduces the value of property excluded from
development. Also, cities must choose to provide
the services and facilities necessary to implement
the urban growth area concept, and people must
choose to live and work within them. This is not a
"given" and requires creativitv, flexibility, and even
modif ied expectations about property development,
property ownership, and our understanding of
"community."

The past decade of expcrience identifies the
challenges of implementing the Livability Agenda
at the state level and provides lessons as the issue
"goes national."

lMo sets the standards? Preserving green
spaces, promoting clean water, and sustaining fish
and wildlife (the Livability Agenda's first goal) are
key goals of Washington's GMA. The Act requires
that local governments designate critical areas such
as wetlands and creek and river corridors and to
protect such areas from developmcnt. The GMA
leaves it up to local governments to determine what
constitutes sufficient protection.

Core's Livability Agenda currently appears to
bc. focused on incentives to encourage the goals
rather than new regulations; however, if the federal
government becomes more involved in managing
growth, the question of what level of government
sets the standards for protecting habitat will be-
come a central issue.

Limits on changing behaoior. Even the most
comprehensive growth planning cannot address
all the variables necessary to change people's fun-
damental choice of where to live- As discussed
above, a principle tenet of Washington's growth
strategy is focusing growth in dense urban areas.
Families with children choose their homes in large
part based on the quality of the school system, a
variable not directly addressed by the GMA. Se-
attle, Washington's largest city, has taken major
steps to build confidence in its public schools. Suc-
cess at this task will be a maior element in encour-
aging growth in the urban centers.

proved. There are several reasons for this reluc-
tance. One objection is that real estate development
is speculative, and the damage claim is based on
something that might happen in the future. In this
respect, real estate development is different from
some other businesses. For examplc, if the inverse
condemnation harmed an existing business, such as
a grocery store or factory, that cnterprisc will have
had a history of operations and any forecast of
future lost profits can be based on actual experi-
ence.

Perhaps courts have been reluctant to award dam-
ages because the damage amount looms so large in
typical cases, especially involving large projects.
Appropriate damages may seem exaggerated be-
cause the aggrieved developer may seek payment
for the total value of a project, which can run into the
millions of dollars, and have the appearance of
overcompensation (Fischel'l 985).

Another reason may be that lost profits from a land
development venture tend to be large amounts of
money, and defendants and the courts may con-
sider that amount an "unjust windfall." Note that
the words "unjust" and "windfall" are not eco-
nomic concepts.

DAMAGES AS EFFICIENT PUBLIC POLICY
I'ublic officials have both a public interest and a

budgetary interest that must be balanced (Miceli
1995). If government officials view their actions as
having zero cost it will create what Justice Holmes
described as "fiscal illusion."

Public policy may be best served by litigation that
claims damages for lost profits, even if the dollar
amount of such claims is large. If the threat of large
judicial awards will caution government officials
against unreasonable and irresponsible actions it
will serve the public purpose, as compensation may
curb government excesses. In this sense the damage
threat serves the same purpose in inverse condem-
nation as it does in product liability, medical mal-
practice, patent infringement, and antitrust.

The threat of damages may also lead the parties
constructively toward a negotiated settlement. For
example, if the community rezones a parcel of land

A claim for lost profits from afl urrldwfully

f or e clo se d busine ss opp ortunity, tulre tlrer

from land deoelopment, or any otltet
ocflhfie, is firmly grounded in both

ecoflornics and the law, In sone areas of
the lau:, notably afltitrust litigation, the

concept of lost profits has been accepted

ard established. Seaeral analy tical
metho.ls used to quantifu lost profits haoe

been aetted successfitlly in litigation.

to a restrictive degree and the court decides that it
is a taking, the community should be given the
option of rescinding the regulation or paying dam-
ages (Fischel 1985 and Rolf .1983). From a social
standpoint this is more efficient than tht' all<rr-
nothing approach implied by invalidation alone.
Damages remedy provides areas of compromise
between the litigants.

A claim for lost profits from an unlawfully fore-
closed busine'ss opportunity, whether from land
development, or any other venture, is firmly
grounded in both economics and the law. In some
areas of the lan', notably antitrust litigation, the
concept of lost profits has been accepted and estab-
lished. Several analytical methods used to quantify
Iost profits have been vetted successfully in litiga-
tion. The antitrust cases provide a useful mtldel that
could bc emulated in seeking inverse conde'mna-
tion damages. According the American Bar Asso-
ciation:

Profit is the cornerstone concept in assessing
damages in antitrust cases. When the legal system
awards damages to make a plaintiff whole, the
award should be the profit that the plaintiff rvould
have made but for the defendant's unlawful con-
duct. In principle, the plaintiff's damages should
be the difference between the plaintiff's profit
given the unlawful conduct and the profit that thc
plairrtiff would have earned had it been unaf-
fected by unlawful conduct.a

Damages arising from Iand development losses in
unlawful takings should have the same respect in
the courts as any other type of litigation. The objec-
tive of damages is to leave the landowner, or any
other plaintiff, with the same net worth as if the
project had not been denied.*.,
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Although the real estate developer has a much
harder task in proving lost profits, it is not an
impossible task. However, a careful case must be
made that the land developer has the capacity,
capability, and a reasonable project.
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Figure 1

Population Growth in Large Cities and
Their Surrounding Areas: 7990-7995
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central city and all other cities in the metro area with population over 200,000 in 1990. New York includes Newark and Jersey Crty. Los Angeles
includes Long Beach,Anaheim, Santa Ana. and Rive.side. San Franosc, includes San Jose and Oakland. Dallas includes Ft. Worth andArlington

Source: U.S. gureau of the Census, 'Estimates or lhe Populalrcn ol Citres wiih Populations of 100,000 and Greater," July 1, 1996; "Estimales of the
Population of Metropolitan Areas.' July 1. 1996i and 'County and City Dalabook.' 1994.
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1,329
973
432

1 ,171
1 ,941

525

7.426
654
165

Philadelphia
PhoenirMesa
Pittsburgh

1.4

0.5
1.8

3.1

3.1

0.5

-0.1

3.3
2.5

I




