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lnput from the panel provides predictability about
how the matter might be decided in litigation. Sub-
sequently, the parties rcsume negotiation.

Mini-Tial is a brit'f and informal "trial" con-
ducted and presided over bv a neutral. The parties,
working with thc neutral, arrive at agreed upon
procedural rules; there may be limited discovery
and depositions. Each side presents its bcst case in
abbreviated form. A senior exeotive from each
firm is present and is empowered to reach a settle-
ment. If the cxecutives initially fail to agree, thc
neutral may offer an advisory opinion. lf a final
agreement is reached, it is reduced to a written
document before the proceeding is concluded.

Pittate "ludge," generally a retired iurist, is
hired to hear the presentation of both parties and to
issue an advisory opinion outlining how he would
have ruled in a formal court proceeding. This docu-
ment often motivates the respective claimants to
reach a settlement without engaging in formal liti-
gation.

Summary lury Trial consists of an abbreviated
non-binding version of a jury trial utilizing jurors
drawn from the regular pool who are made avail-
able by a judge. After hearing abbreviated presenta-
tions from both sides the' jurors arrive at an advisory
decision. Subsequr.nt to thc verdict, the parties and
their counsel may ask the jurors questions about
their perceptions of positivc and negative aspects of
each prescntation. After that point the jurors are.

dismissed and the parties rcsume negotiation with
a more realistic vicw of u,hat an actual jury might
decide. Subsequently, if the process fails and a trial
takes place, there will be a ner.r, judge and jury.

Auctions provide a forum for claimants to bid
in dollars or in the allocation of a limited universc
of points. Such a process may be open outcry or by
sealed bid. In a two-staBe auction thc bidders may
modify their bidding in the second stage bast'd on
the education they have received in the first phase.
Bidding patterns are classified as English (bidding
in ascending order)i Dutch (a bid as prices de-
scend); or Vickrey (winning bidder acquires asset
but at the second highest bidder's price, thereby
cncouraging highe'r bids by attempting to avoid
"buyer's curse" or remorse).

Election or Referendum may be called for when
there is a large number of parties in the same
dispute. After structuring onc or more recom-
mended courses of action a vote may occur to

choose the alternative to be followed. Voting may
be dircct, preferentially ranked, proportional, and/
or cumulative dependinB on specific circumstances.
Real e'state industry conflicts which may require
this process include the reorganization or liquida-
tion of a public real estate entity and the me.rger or
acquisition of such an entity.

Negotiated Rule Makizgis a governmental pro-
cess inviting key parties in an industry rvho would
beaffected by a proposed regulatory rule b provide
data and points of view concerning disputed indus-
try issues prior to the issuance of a regulatory rule.
The rule issued is likely to be more relevant and
effective after use of such a process.

Common Text Negotiation involves a neutral
who rvrites a draft of an agreement u,ith identical
copies submitted to each side. The clrafter of the
document does not ask for acceptance or reiection
but only for comments and suggestions for modifi-
cations. This process may be repeated many times
and progress continually made. This method avoids
a partial agreement beforc knowing thc entire struc-
ture of the agreement. Only r.r,hen the neutral be-
lieves that the revised draft is thc'most likc.lv out-
come, does he/she look for agreenent and closure.

Litigation is a formal legal process, involving
the parties, thcir legal counsel, expert and fact wit-
nesses, judge, and, possibly, a jurv. The process
almost always involves discovery and, possibly,
de.positions. Usc of this method signifies that the
parties will not make the ultimate decision in the
matter.Judgeor jury may decide a technical dispute
outside of their knowledge base. Litigation is the
most c'xpensivc', lengthy, and pote'ntially aggravat-
ing method of resolving a dispute.

Dispute Resohttion System Desigtr is a process
of evaluating an existing dispute resolution system
by identifying typical conflicts, case volumes, reso-
lution processes utilized, and the level of costs and
bcnefits of the existing system. In designing a new
system, a focus is put on interests, Iinks to negotia-
tionJike processes, low cost procedurcs, and build-
ing in prior consultation and subsequent feedback
activities. Arraying dispute resolution systcms on a
low to high cost basis and describing the necessary
resources, skills, and motivations required for each
alternativt', providts the basis for choosing a new
dispute resolution system.r'

Dispute Preoetttion Prcgram provide's a re-
vielv of modes of doing business and the process

Qtr"t't*ir" NL'w Y()rkers have their ou'n rules of economic forecasting.
u,I One ironclad axiom is, "Betting your money on three-card monte is a
definite leading indicator of a personal recession." The game is all about
misdirection, and few are those who can penetrate the dealer's sleight of hand.

Most traditional economists have little better success in predicting the
direction and magnitude of interest rate changes. And for a similar reason. Fed
watchers, financial journalists, and the public markets continue to look intently
at widely-published inflation indicators, including thc monthly Corsr unu Pricr:

lrzJcr and Produm Prict hdr-r reports, expecting that AIan Greenspan and
company will use these as guides in adjusting the price of money.

Such an assumption is, of course, the result of received academic training
and learned experience. We have all been taught that interest rates are built up
from a base of risk-free return on capital, an inflation premium, and additional
compensation for the risk assumc.d regarding return of capital. This is the
classical pricing modcl for bond rates. Furthermore, most of us have grown up
in the business world since 1967, when inflation became a significant factor in
the economy. For more than a quarter of a ccntury, we have watched interest
ratt's rise and fall in consonancc with shifts in the level of consumer prices. Wt
have bought inb the notion of a necessary correlation between the two.

What has not becn generally appreciated, though, is the degrec to which
that relationship has bee'n severed in the middle- to late-1990s. With only
mcrdest exaggeration, I will state that since 1993 there has been tro rtlation
z{r,rfso{'1,c/ between the direction and size of interest rate swings and underly-
ing inflation. Fi.grrre I is familiar to CREs, as it has been a regular feature in Tlrc
Counselor newsletter. Note how the slope of short-term Treasuries dropped
steeply between 1990 and 1992, follou'ing the CPI down to an interest ratc
trough in 1993 and early 1994. Over the same. period, the 10-year T-Boncl also
showed a decline in its yield, albeit in a more gradual trend.

Thc.n a peculiar thing happened: inflation remained stableand lowovcrthe
course of the next year, but both long and short Treasury rates shot up
dramatically. What was going on? Simply this: the Fed, during the early
Nineties, kept its discount rate low to enable banks to borrow cheap capital for
reinvestment in Treasury issues, allowing teetering financial institutt)ns to
rebuild their capital bases using the arbitrage on the rates. By 1994, all large U.S.
banks had sufficiently rebuilt their capital to m€'et the Bank of International
Settlements reserve requireme'nts, and the Fed raised ratL's to eliminate the
subsidized arbitrage. This was a quiet strategy, and some may think it was a bit
of a shell game. But it was, in my view, a brilliantly conceived and executed
policy of Greenspan and the Board ofGovernors; it rescued the banking system
when a repeat of the 1930s was a real possibility.

Between 1995 and 1997, the relationship between inflation and interest rates
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individually and privatelv allocate to the same ar-
ray of assets; subsecluently, tentative winners are
identified for each asset based on the highest num-
ber of points allocated to the asset and adiustments
are then made to even out the total number ofpoints
each claimant assignc'd to assets he/she has won.
The tests of a wt'll-executed fair division technique
are proportionality, equitability, efficiency, and enw
freeness. The greater the variation in the relative
pricing perspectives of the claimants, the easier it is
to satisfy all thc claimants.'r

Appraisal Proceedizg is often a tripartite proce-
dure. Each claimant chooses an appraiser; the two
professionals so chosen, agree on a third appraiser;
if they fail to agree on the selection, they may resort
to an outside selection mechanism. The decision-
making process is often on a "documents only"
basis. Usually, the parties and the'ir legal counsel
arc not present.rnd, gcnerally, thcre is no provision
for depositions, discovery, or l+,itnesses. After in-
formal dialogue and discussion, a valuation con-
clusion is reached by at least two of the three ap-
praisers. This alternative provides less liability pro-
tection than arbitration.

Arbitration is abitrding process in which knowl-
edgeable professionals, after hearing the presenta-
tions of each side, reach a decision which is binding
on the parties and may be entered as a court order
to ensure enforcement. The arbitrator(s) may have
total or partial discretion or may be limited to a

"baseball clause" confining the scope of the deci-
sion to choosing the exact price submitted by one
party or the other. Arbitration often does not in-
clude discovery, depositions, a transcriPt, or strict
adherence to the legal rules of evidence or Proce-
dure. As contrasted with litigation, arbitration of-
ten provides expeditious and inexpensive resolu-
tion of disputes by arbitrators possessing expert
knowledge acting in a process that maintains con-
fidentiality in business relationships.

Non-Binding or Adtsisory Aftitration is a con-
tradiction in terms. This process is the same as or a

constricted version of standard arbitration, e'xcePt

thc award is not binding on the parties but may be

accc.pted if they agree.

Mediation-Arbitration (MED-ARB) is, as the
name implies, a blend of both mediation and arbi-
tration. The parties attempt to resolve the dispute
through mediation. If this phase fails kr produce a

settlement within a specificd time period, the issue
is referrt'd to arbitration for a final and binding

The success of a negotiation is oftert

dependent on tohether there is an effectiae

bargaining continuun or afl oaerlap in the

"ask" and "settle" enil points in each side's

fonnulated span of acceptable negotiation

rcsults. lf there is ooerlap, there nay we Il
be an agreement; if an oaerlap is not

indic ate d, settl ernent is unlike Iy.

decision. Based on the agreement of the parties, this
arbitrator may or may not be the same person who
served as the mediator.

Arbitr ation-Medi ati on (ARB -MED) consists of
a first phase arbitration which concludes in an
arvard undcr seal while the neutral attcmpts to
guide the parties to a mutual agreement settling
their conflict. Since the experience of the arbitration
procecding is informational and educational for
both parties, the chances of a successful mediation
are improved. If mediation fails, the arbitrator an-
nounces his award and the decision is final. The
underlying philosophy is that an agreement by the
parties is more satisfying to them than an imposed
decision.

M e di ati on- Arb i tr ati on - M e di a ti on (MED / ARB I
MED) is a three-stage process utilizing first phase
mediation w'hich mav narron' the issue. Yet, at
strong signs of an impasse, a second phast'arbitra-
tion process kicks in and serves as an educational
discor.ery experience for the disputants. Subse-
quently, they may have the motivation to pull back
and re-commence negotiations in a third phase
mediation process assisted by a mediator who may
have served as the arbitrator.

Case Eualuation is performed by a neutral ex-
perienced in the subject matter of the disPute. He
reviews the substantive case by listening to each
side's prescntation and by reading appropriate
documents and the posing of interrogatories. The
neutral highlights the strengths and weaknesses
of each position. Under his auspices, the Parties
may reach a resolution of the dispute. ln essence

this is a more abbreviated form of mini-trial proce-
dure.

ludgellawyers Eoaluation Panel consists of a
credible judge and two lawyers specializing in liti-
gation. Collectively they rendera non-binding opin-
ion after hearing presentations from both sides.

Figure 1

lnterest Rates and lnflation

E

sqft.u5o4.fudh.r.q IAVrlIR

stayed basically stable, especially if wc use the thre'e-
month bill rate as a benchmark. ln 1997, a drop in
sensitive materials prices causcd inflation to drop to
nearly the vanishing point. Short-term rates didn't
budge, though, as all of the so-called "managed
rates" (bankers' prime, the Fed Funds rate, and the
Fed discount rate) were held tight. I believe that our
central bankers recognized the combination of sud-
denly increased risks on the international scene and
the massive momentum sustaining the domestic
economy. The decision was to kcep U.S. "real" (infla-
tion-adiusted) rates high to draw capital toward the
U.S. as a "safe harbor" while avoiding the untimely
stimulation of an already robust business cycle.

ln the autumn of 1998, of course, U.S. financirl
markets were quaking as a result of Asian banking
difficulties and the default in Russia's sovereign
bonds. The Fed adroitly engineered a three-steP
drop in rates, using thc flexibility afforded by the
immediately previous policy of keeping real rates
high, The concept was that the U.S. economy t'ould
be stimulated to forestall any potentialrecession and
that we would serve as the market of final resort for
the world's goods. The gambit worked, markets
stabilized, and the Fed (in due course) has moved
rates back toward the status q o arlle. Meanwhile,
inflation has stayed benignly in the same range it has

been since the start of 1997.

At this point, we should remind ourselves that
all of the post-1993 moves in interest rates caught
the financial markets only in a reactive mode. Stock
prices, in particular, failed to anticipate thc changes,
although they derived quite salutary effects once
the Fed's policies were put into place. Against that
general upward trend in stock prices, though, the

market saw tremendous day-to-day volatility as in-
vestors, Wall Street analysts, and financial commen-
tators continued to react to periodic signals of some
change in the inflation outlook.

What are thc lessons? The first is that we neL'd to
re-learn the nature of the inflation/ interest rate rela-
tionship. Our intellectual context needs to get be-
yond the bounds of the 1967 - 1990 period, when
inflation was indeed the greatest of economic issues.

As we look at 2000 and beyond, the key issues will be
world economic stability as a platform for improved
living standards. Stability is the rcal;xrlilik of the
coming decade. Central banking policy will be driven
by this imperative.

The second lesson returns us to the fundamen-
tals of supply and demand in determining the price
of money. Just as the huge federal deficits of the
Eighties and early Nineties bid rates upward, the
present and anticipated budget surpluses of the next
few years will enable theTrcasury to retire debt, This
will free capital for more productive use, Promoting
real economic growth, and putting downward pres-
sure on rates.

This is not a prediction of unremitting decline
in interest rates. Such a forecast would be as foolish
as trying to beat the monte-dealers at their own
game. Although I fully expect levels of interest rates
in the coming decade to resemble those of the Fifties
more than those of the Seventies, a krt could go
wrong to thwart such a hopeful outlook. My point is

much more modest. In this era - now already six
years old - the direction and magnitude of interest
rate change will be primarily a tool of international
policy, and only secondarily about consumer prices.
Those who continue to read the traditional inflation
indicators will only leave the table shaking their
heads, wondering why they can't keep track of the
elusive cards. Those who base their investment strat-
egies on the rate/price correlation will, I'm afraid,
also wonder why their wallets seem continually
Iighter.*u,
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