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fn he market value of a major league baseball

I tVI-41 stadium is. to a large exteni, a function
I of attendance levelsr at MLB team games. At-

tendance levels determine rt'venue from ticket sales
(and stadium rentals), concession (food and souve-
nir) and parking.r What are the identifiable influ-
ences on home game attendance for a MLB stadium
or team? In an effort to provide supportable an-
swers to this question, u,e analvzed available pub-
lished data on average attendance for all MLB
stadiums and teams for the period 7970-7994.\

Activities Undertaken By RECGC

Sourtes ttl D n

With assistance from Research Associates of Vir-
ginia, data nere assembled on attendance figures,
stadium capacitv and n'on-lost records during the
regular season (also called "rl,inning percentage" or
WINPCT) for all teams in major league baseball.
These data u'ere obtained from published sources
for 1970 through 1994. We consiclered this 25-year
span adequate to reflL,ct long-term trends as well as
cvclical variations over time.

Dntn Cntfurcd
We first organized our information bv league
(Amt'rican and National), and then bv team, for
each vear. A data file ior e.ach team u,as dereloped
that included the follou,ing information:

LEGAL UPDATE

by Morton P Fisher, Jr., CRE

I number of important legislatrve developments

fl are underwav u'hich will have a dramatic and
I I long term effect on real estate and its values
and valuation. Several of the most significant legal
actions, which are interest-related to The Coun-
selors of Real Estate, are federal laws dealing with
bankruptcy reform, brownfields, new lender lia-
bility protections under CERCLA, telecommunica-
tions, foreclosure, good faith and fair dealing, and
the electronic age.

Bankruptcy Reform As It Relates To Real Estate
The Bankruptcy Review Commission, mandated bv
the 1994 amendments to the Bankruptcy Code, is
expected this year to make its recommendations for
changes in the bankruptcy laws related to real estate.
The' changes are motiuted primarily by Iending insti-
tutions u'hich have suffered in time and monev from
the delav in foreclosure and the take back of propcrties
secured bv Ioans in default. As most Counselors knou',
the filing of bankruptcv bv a borrower will result in the
automatic stav of a foreclosure and other legal actions
against the borrou,el, such as the appointment of a
receiver. Another strong motivation has been the claim
of shopping center landlords that retailer bankruptcies
have giren retailers an unfair advantage by permitting
a retailer in bankruptcy to reiect undesirable leases and
to profit, or permit others to profit, from the assign-
ment of desirable leases.

In December 1996, the Bankruptcy Commission
held hearings in Washington, DC where the leading
real estate associations participated in a panel dis-
cussion on single asset real estate bankruptcies.
The panel members represented the interests of the
American College of Real Estate Lawyers, the Na-
tional Association of Real Estate lft€stment Trusts
and the International Council of Shopping Centers.
Although it is premature to predict the precise rec-
ommendations which will be made, it is predictable
and almost certain that any recommendations will
be structured to streamline, economize and speed
up real estate bankruptcies. It is Iess clear whether
the claims of secured creditors (lenders) will be anv
better protected from a so-called cram down.

Significant to The Counselors is that such
changes, if adopted bv Congress, may benefit and
impact real estate. And, if certain recommendations
are adopted, e.g., the debtor's ability to bring new
value to the table, the services of a Counselor of
Real Estate (CRE) will almost alwavs be required.
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Brownfields
Another significant development is the ongoing
passage of brownfield legislation underr.r,ay by
manv states. Brou,nfields are abandoned, vacant or
underutilized properties which cannot be readily
recycled because they are contaminated. Brown-
field programs, authorized bv state law provide in-
centives for the owners and potential o\4'ne'rs to
undertake Yoluntarv action to clcan up contami-
nated properties in ieturrr for protection under state
laur Such voluntarv programs n'ill frequentlv in-
clude a Phase I environmental assessment and a

Phase II program where warranted and remedial
action, w,hich, if approved by state authorities, will
relieve the owner or potential owner, from liability
through the issuance of .r no action letter.

Here, too, CRE services r.r'ill be needed to .rd-
vise owners and potential ou'ners of brou'rrfields
regarding the impact on valuation for real estate t.lx
assessment purposes. Brownfields are likelv to be
prominent in the redevelopment of older cities. AI-
ready shopping centers ancl power centers ar('un-
der construction in brownfitld sites in Chicago .rnd
othcr cities.

New Lender Liability Laws
Tu'o vears after a feder.rl court ruled that the Envi-
ronniental Protection Age.ncyt Lender Liabilitv
rules were not consistent \^,ith the Comprehensivt,
Environmental Responsivt-, Compensation and Lia-
bility Act, (CERCLA), Congress legislated the same
protL.ction u,hich had been proposed bv the EPA.
The act, knorvn as the Asset ConserYation Lender
Liabilitv and Deposit Insurance Protection Act of
1996 (Lender Liabilitv Act), amends CERCLA kr
limit thc, liabilitv of fiduciaries and lenders. Al-
though the act does not achieve the total goal of
limiting liability for ownt'rs, it is significantlv bene-
ficial to lenders. The act provides that the ternl
"Owner or Operatot" upon which rests virtually all
the lender liabilitv cases under CERCLA, "does not
include a person n,ho, ivithout participating in the
management of a vessel or facilitv, holds indicia of
ou nership primarilv to prote(t its securitv inter('st
in the vessel or facilitv."

And, very much like the ill-fated lender liability
rule, the lender liability act defines the term "partic-
ipating in management" with some degree of cer-
taintv and offers examples of actions that, taken
alone, do not constitute participation and manage-
ment. The act also benefits lenders ra'ho foreclose
on properties. Manv court decisions held that fore-
closing lenders were not entitled to the security
interest exemption because' once they foreclose,
they no longer held only "indicia of ownership."
The act provides that a lender may foreclose upon,
operate, release or sell its collateral and wind down
the affairs of the borrou'er as long as the lender

intends to divest its collateral "at the earliest prac-
ticablv commerciallv reasonable time, on commer-
ciallv reasonable terms, taking into account market
conditions and legal and regulatory requirements."

Finally the Lender Liability Act lists nine sepa-
rate categories or activities which do not constitute
"participating in management," the problem which
manv lenders had difficultv with under CERCLA.
The sum and substance of the act is that lenders
have a great deal less to \\,orrv about n'hen they
enter into a loan on, foreclose on, or orvn for pur-
poses of disposal properties ll'hich are environmen-
tallv unclean. The Act does not give lenders all that
they wishetl, but it is certainly a very big step
foru'a rd.

Laws Relating To lblecommunications
One of the lesser knorvn lau's enacted bv the 1996
Congress is the Telecommu nications Aci of 1990.
This act requires the Federal Communications Com-
mission (FCC) to create statutorv rules and regula-
tions rendering unenforceabL, community
association restrictions impairing individual home-
o$,ners' receipt of transmissions. As originallv
h,ritten, the regulations intendetl bv the act u'ould
have dramaticallv impaired the abilitl,of developers
and lessors to lrlace restrictions on the erection and
maintenance of telecommunication devices. Of spe-
cial interest to The Counsekrrs, such regulations
would have dramaticallv impaired the abilitv of de-
velopers to create aesthetically pleasing commu-
nities. The.v rvould have precluded communitv
association boards of directors from attempting to
preser\.e propcrtr. r,alues bv enforcement of archi-
tectur.rl restrictions \\'hich restricted antennas and
other communication receiving tltvices.

The proposecl rules under the Telecommunica-
tions Act of 1996 are under attack bv manv or2;ani-
zations as being overlv liberal in permitting
telecommunications devices without restrictions. It
remains to be seen whether the proposed rules w,ill
be enacted. Of special interest to The Counselors is
that a nr,!r' cottage industrv has developed nhere
Counselors can provide advise to clients on the
placement and valuation of communication devices
which range in purpose from communications
through satellites to everything from airliners to
households. It remains to be seen whether the reg-
ulations under the act will be as liberal as curentlv
envisioned.

The New Proposed Federal Foreclosure Law
Of all the state laws which have remained individ-
ual in charactet perhaps the foreclosure laws have
been especially unique. Each state has had its own
laws and procedures regarding foreclosures, and
they vary widely from state to state. Now, federal
foreclosure laws are here, and more may be on the
wav In October 195, the House of Representatives

r Over time it is conceivable that securitized real
estate iN€stments u,ill become the core of real
estate portfolios \a,ith specialized in\€stments
taking the form of higher-risk vehicles.

r The playing field for real estate enterprises will
continue to change rapidly as firms compete for
market share and attempt to establish sustain-
able franchise ralue.

As in most turbulerrt enf ironments, changing
propertv and capital markets lvill create ner4'areas
of opportunity for real estate enterprises. The big
question is: Who n,ill capitalize on the oppor-
tunities that arise? Will it be existing real estate
or8anizations who rL'structure and regenerate their
operations to deal with the future? Will it be firms
from other industries who have alreadv accom-
plished much of the necessarv organizational re-
structuring and rvho will transfer these skills to real
estate, either directlv or through strategic alliances
u'ith other firms? Will it be brand new organiza-
tions, specifically designed and nurtured to capture
the opportunities presented?

Coming to grips with these questions will be
one of the major chalk,nges facing real estate

enterprises as they prepare themselves to enter the
highly competitive world of the 21st century.

NOTES
l. Forlrr. (December 14, 1992).
2. See Ileter C. Aldnch and Thomas C. Eastman, lM,orr Do )'0!

Irrsl: Watl,rg Ull lo a Neut Pal0digr? (Aldrich Eastman Wallch,
1995).

3. BrigBs Wengert Associates, "lnstitutfunal Investor Market Anal-
Ysis," (Julv 12, 1996).

.1. REIT5 are corporations and trusts opcrating in real estate whi.h,
after met'tinB a series of annual tests, elect a tax treatment which
allorvs the pass-throu8h o{ the majoritv of net income to inrcs-
tors without income tax at the entitv le\el. REIT5 can be public or
pri\,?te inconre to in\estors \,!,ithout income tax at the entitv level.
REII\ crn he Fuhlic or t'ri\dte enlitre5. Redl tsldte OFerating
Conrpanies (REOCS) are corporations operating in real estate
who do not seek the REIT tax election and are taxed like anv
olher corporation. \'lost of lhe commenl\ rn this section ah,ut
REITS also applv to REOCS.

5. Nlichael Ciliberto, REII5 /r,Ll R.dl f-slrlei li.,tr ,'lrrbls Rr
E.!/,r,i,r./, Lehman Brothers, (Decembcr, 19,5).

6. For lhe purpose of this discussion, the term "inrcstment ad\'i-
sor" is used interchangeablv rfith "investmeni mana8er"

7 In\estmenl advisors also ha\e created enterprise \,?lue as a result
ol t'st.blishcd client relationships wath pension funds. As p€n-
sion plrns become more soFhisticatcd and more rcal estate in-
vestnrent alternatives are .1t?ilablc, this premium can be
€xpected rc diminish. The degree of loss will depend on thc
abilitv of advisors to successfullv providc nerv investment alt!'r-
natives that tr,ill help them ret.lin.nd e\pand their client base.
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Critical skill sets for financial restructuring in-
clude a kno*,ledge of capital market pricing
shifts as well as creative deal sourcing, negotia-
tion and execution. Those involved h phvsical
and tenant restructuring must have control over
the development process, as well as extensive
leasing and propertv manatement skills. Asset
enhancers also will be expected (and will desire)
to participate in the capital fundhg of investment
opportunities.

. Corporate Facilities: Corporations are the largest
ou'ners of real estate in America, mostlv for use
in their business operations. Real estate contrib-
utes to corporate enterprise ralue bv allorving
operating units to function at maximum effi-
ciencv Part of this value comes from the proper
selection of facilities to meet operating needs and
a portion from the management of services asso-
ciated rvith facilitv use.

Cenerallv the value of a corporate facilities man-
agement group is measured in terms of lower
costs or convenience created for the operating
units. ln some casc,s, real estate mav have value
independent of corporate operations and,
through restructuring, bt'able to Benerate capital
for other corporate activitv or be returned to
shareholders.

Some companies own their real estate facilities
because thev \^,ant to assure operating flexibilitv
and control industrial securitv Others spin-off
real estate assets into REOCs, REITs or other ve-
hicles where thev can outsource the managenent
of facilities but still continue to participate in real
estate returns. Still others prefer to lease their
facilities, viewing real cstate as a cost rather than
a profit center In a few cases, real estate rich
companies restructure business operations to bt'-
come real estate operating companies.

To date, most people invoh'ed in corporate real
estate have come from backgrounds similar to
asset enhancers, since the development and le.-rs-

ing of corporate facilities is a large part of their
job. Increasingly, the skills of the asset assembler
will be required as corporations begin to view
their real estate assets as an investment portfolio
to be exploited economicallv as thev would anv
other corporate resource. This will unlock oppor-
tunities for new enterprises, both inside and out-
side of the corporation. Part of the enterprise
value will come from corporate assets, but an
increashgly important portion will come through
management.

. Seruice Prouiders: In addition to those who de-
velop or own real estate, a plethora of organiza-
tions has emerged to service the real estate
industry. Some of these are associated with the

creation of buildings - architects, planners, engi-
neers and market consultants. Others are
involved with real estate transactions or
management-real estate brokers, mortgage bro-
kers, investment bankers, propertv management
firms, leasing agents and tenant representatives.
Still others measure the performance and value
of real estate investments - accountants, ap-
praisers, investment consultants and research
organizations.

All of these firms have several characteristics in
common. Because thev provide a sen,ice and
generallv do not ort n assets, thev are almost ex-
clusivelv dependent upon their preople and the
franchise they establish. In addition to their
usual competitors, sen ice providers are also sub-
ject to vertical integration by other organizations.
Even clients can become competitors, not only
for their own account but for the accounts of
others as well.

Servict, providers also are highlv vulnerable to
being replaced or reduced h scope bv technolog-
ical innovation. For example, computers have had
a maior impact on creatinS and interpreting ar-
chitectural and engineering drawings, brokerage
Iistings, and accounting and valuation data.

Lacking hard assets, enterprise value for service
providers comes from organization and manage-
ment. Franchise positions are created through
industrv thought-leadership and maintained
through branding, distribution and customer lov-
alty. Quality people, a good organizational envi-
ronment and state-of-the-art svstems are all
essential ingredients. ManaSement must continu-
allv create new strategic initiati\€s in order to
maintain a competitive position.

Summary
Sereral the.mes will dominate the real estate land-
scape over the next 5-10 years:

r Chan8ing business operations and shifts in life-
style preferences will influence where buildings
are located, how space is configured and the
owner-tenant relationship.

I In!€stors w,ill be less accepting of the traditional
reasons for investint in real estate. lncreasinglv
thev r.r'ill prefer a securitized format-

t The real estate capital market will divide into
those investors who view real estate as a portfolio
diversifier; those who view it as a sector in their
stock portfolio and those n,ho look to real estate
as an opportunitv investment w'hich must com-
pete for yields with other high risk, high return
iru€stment opportunities.

made a last minute amendment to HR 2491 that
added a federal Non-fudicial Foreclosure taw. The
Federal Foreclosure I-aw was an instant awav from
becoming law as part of last minute budgei nego-
tiations. Ultimately the provision was removed from
the final budget bill. However, as a proposal, a Fed-
eral Foreclosure Law remains very much alive.

If passed in its proposed format, the Federal
Foreclosure Law would preempt all state laws and
provide for a fast and final private foreclosure of
federal agency home mortgages and deeds of trust.
The bill *'ould apply to all federal loans, both com-
mercial and residential, including loans held by
HUD SBA, VA and FMHA and GMNA. In short,
the bill is a precursor of a Federal Foreclosure Law
which would preempt the states' laws. There are
many defects in the proposed Federal Foreclosure
Law. Much contro\€rsy exists regarding the need
for such a law and whether a Federal Foreclosure
Law would applv to all foreclosures or onlv so-
called federal foreclosures.

Good Faith And Fair Dealing
The doctrine of good faith and fair dealing has be-
come an established part of real estate law and con-
tract law. It has supplanted the legal principal that
two parties of relatively equal bargaining power are
free, in a lL'gal sense, to slug it out; the winner is
the winner and the loser is the lose'r, no matter
what terms they agree upon. In some respects, the
doctrine is similar to the rules of boxing: no lou'
blows, no kicking, no butting and all participants
must plav bv the Marquis of Queensbt'rrv rules.

Whether or not this is a good idea is not the
question. The point is that thc doctrine of good
faith and fair dealing requires the parties in a real
estate transaction to deal fairly with each other, to
not take unfair advantage of each other and to act
reasonablv in their negotiations 1\'hen carrving out
previouslv agreed upon arrangements. For exam-
ple, when a lender and borrower assign a commit-
ment, both parties are subiect to the doctrine of
good faith and fair dealing *'hcn negotiating the
loan documents. The doctrine has obvious appre-
ciation in situations where a landkrrd's consent is
sought for approval of an assignment or a

subletting.

Although the doctrine of good faith and fair
dealing imposes an obligation of reasonableness
upon the parties, it is left open for the courts to
decide, on a case by case basis, whether the parties
played on a level playing field and whether they
were fair and reasonable with each other. In the
previous doctrine of buyer beware, the borrower
was at the mercy of the lender as was the developer
on the anchor tenant. Today, no matter what side
you are on, you need to be reasonable and vou
need to negotiate in good faith.

The Electronic Age Raises Ethical Dilemmas
In the electronic age, virtually every agreement pro-
duced is probably susceptible to being discovered
in some manner Is it fair and ethical for a law firm
which represents developers to pass from one de-
veloper to another the specific economic and other
lease terms relevant to the same national tenant?
The electronic age presents numerous major legal
issues for lawyers and nonlawyers regarding what
information can be exchanged and the safeguards
which must be imposed to obstruct or impede the
abilitv of an outsider to obtain information.

Then there is the situation regarding car phone
usage. There are alreadv several cases *,here law
(irms and attornevs have been held responsible for
revealing confidential information which was
picked up from a car phone and the provider of
information failed to identify that a car phone was
in use. In an age where Dick Tracy's wrist watch
telephones and faxes have become a realitv the la\4'
of confidentiality raises difficult and pressing is-
sues. The Counselors could plav a major role in
norking to establish the rules and ethics that deal
with such issues,

Proposed Changes To The Forms Of The
American Institute Of Architects (AIA)
The most prevalent of the architect and contractor
agreements are the forms produced bv the AIA.
These forms hare charrgcd approximately every 10

vears. The 1997 revisions to the forms are close to
being finalized, and thev rvill hare a maior impact
on the following areas: the financial information
furnished to the contractor bv the owner; the con-
tractort responsibilities to review design drawing
and to advise of discrepancy; responsibility for job-
site satetv; targeted dispute resolution and consol-
idation and joiner in arbitration; a mutual waiver bv
the. orvner and contractor of consequential dam-
ages; pavment for changes in the ra'ork; respon-
sibilitv for hazardous conditions and materials; the
correition of *'ork after substantial completion; ter-
mination bv the o*,ner for convenience; and provi-
sions intended to avoid inequities to subcontractors
which result from the application of the bankruptcy
laws. For anyone who deals u,ith the AIA forms,
the changes r.l'ill be dramatic and u,ill impact the
real estate industr\1

Conclusion
Significant changes are taking place within the real
estate industry with more to come. Changes could
impact the tvpes of services provided by CREs
along with presenting ner.r, challenges. In many in-
stances, change could result in greater demand bv
clients on the services, skills, experience, knowl-
edge, professionalism and netra,,orking capabilities
for which CREs are recognized n'orldn'ide.
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