
fruitle.sslv chasing consummatc
prose around and about the page
and then losing it in the hinter-
lands of computerdom, I went
home, poured a glass of Jack Dan-
iels, and glared at mv spouse. She
is a fine u'oman, but she certainlv
misrr,rd me on this one. Irtori-
dered n,hat kind of return policv
she had negotiatecl.

But, Fleichelle did not gire r.rp

so e.rsilv, and Iam extremelv
grateful. Graduallv, I began to ex-
perience some victories. The file I
had saved the day before was still
there the next morning. The
n'ords on the screerr settled dortrr.
I utrs beginning to have some fun.
lndeed, occasionally I was being
chastised for making furtive click-
ing sounds on mv computer kevs
rvhile talking on the telephone. I

graduated mv nine-hour course
with honors and reluctantlv bid
mv instructor fareu,ell feeling
comforted that she was available
to me bv phone if I had anv
problems.

Bv the end of summer, I

signed up for Compuserve. In the
beginning, I tried tlut some of the
ftrrunrs; simple ones like the topic
of re.ligion. When I broadcast mv
clesire to communicate rvith some -

one on the great German theo-
logian, Dietrich Bonhoeffer, I

learned it was not alu,avs so easv
to tnlk in forums. Someone obvi-
ouslv did not u'ant to discuss Bon-
hoeifr.r u,hen Idid, and I u,as
"flamed" off the religion forum.
Non' I depend on Compuserve for
new,s, u,eather, E-mail and stock
quote upclates throughout the day

A bit later I attc.mpted to get
on the Internet. As recently as th,o
years a!io, this was still an adven-
ture. Neither Compuserve nor
AOL had lnternet access. I had to
go throu8h a local supplier u'here
access was controlled bv a heavilv
accented gentleman who ap-
peared to be completely self-
assured and thoroughlv anti-
businc'ss. After he had canceled
mv account several times, I u'as

overjoled to see Compusen,e had
developed direct Internet access.
Now I can easily access such orga-
nizations as Morgan Stanley, Har-
vard Business School, The Wall
Street Journal, the SEC filings, the
Urban Land Institute and The
Counselors oi Real Estate. Everv-
day nen n.lnles Are being aclcled
to this list.

Non, trr,o vears latr,t I com-
pose all mv speeches, reports and
articles, as u'ell as lists, messages,
travel schedules, and the like, on
mv computer. I can preparr. slides
on Porver Point, compose a docu-
ment on Word and then Win Fax it
anvu'here in the u,orld. I get spe-
cial satisfactiorr Win Farirrg ntv ci-
gar man in Hong Kong. I am truly
operating in the 24-hour global
marketplace.

E-maii is ..rn absolute elc.light.
People u'ho before r,',ould never
ra,rite, fax me, nor seldonr call, re-
spond to an E-mail u'ithin the
hour. Mv address book is growing
bv leaps and bounds. Sons and
claughters of friends have found
me lurking in forums and
E-maileci thcir surprise and con-
gratulations. I E-mail mv daughter
at Ohio StatL- almost everv d..rv I
can honestlv sav E-nrail has
brought us even closer togcther
When our pastor traveled to a

ch u rch -s ptrrrsored hospital in
Malawi, r+,e E-mailed through his
lap-top from each location that
had a phone line.

My favorite CD-ROM is
"Montv l>ython." I enlov "Bible
Soft," n'hich gives me a bible liter-
acv I hardlv deserve. After .r trv-
ing duy of dealing ifith
crustaceous secretaries and float-
ing margins, it's a joy to turn to
computer solitaire. Nothing is so
fulfilling as the animated cards ar-
ching ovt'r the screen rvhcn I rtin
the game. One of mv manuals ac-
tuallv has instructions for cheating
at computer solitaire.

I only allow myself to com-
mence mv bron,se of the lnternet
around 4:30 pm when I am in mv

office. lt turns out that I am a

Bookmark junkie. I have a couple
of 100 exotic and fascinating sites
logged into my Bookmark. I have
'r,isite'd them only briefly, to date,
but thev are all there for n'hen I
have the time. It is compelling to
have at one's fingertips the latest
Stanford women's basketball
scores, the program for next year's
Nevu' Orleans lazz Festiral, the
Los Angeles freeu'av speed table,
a praver for the dav and Tirne mag-
azine'. It is exciting to see the cur-
rent state of flux in all this and to
imagine hou, it will all evoh,e, es-
peciallv n ith bona fide credit card
secu ritv on the net.

Conclusion
So n,hy do I tell this storv? For
me, it is mv celL'bration that after
35 vears, I am iinallv "online." I
am constantlv amazed that the
computL'r is such an incredibly
1'ro*,er[ul tool. [t has made me
vastlv more efficient in some
taski, but I.rm .rlso totallv non-
productire nhen I take a spin on
the Internet. The stretch of learn-
ing I've experienced has been per-
sonally rewarding. I am proud to
be amor.rg the 2 percent of thosc
agc 50 or above who operate on
"the Net." Mv self esteem, having
suffered innumerable lon's, has
regaint'd its hopeful equilibrium.

For us profession.rls in the real
estatc industrv, I am more con-
virrecd than ever rrt. nill see in-
credible productivitv gains from
all this over the next 10-15 vears.
Massive databases of rentals,
costs, comparables and the like
n'ill be developed. As usual, the
firms which make the, investment
and master the productivity cycle
w,ill control the business.

As for all of us aging sole pro-
pri!,tors, h,ith a quarter centurv to
Bo, I can onlv echo the good ad-
vice u,hich I received. Jennifer
James says we can no longer lever-
age off others. Now is the time for
us to master the computer. If we
continue to procrastinate, we \a'ill
be left hopelesslv far behind.

THE
CHANGING
REAL ESTAIE
ENVIRONMENT

by Johrr McMahan, CRE

Stay Alive 'Til '95

fl emember when this uas the industrv's uatch-

l{ *nrl't during the depths of the Creat Real Es-
lL tate Depression in the earlv 1990s?

Fortunatelv a number of real estate firms nere able
to stav alive and, bv 7997, are able to sav the good
times are back. Or are thev?

The return of strong real estate marke.ts does
not necessarilv mean that real estate organizations
are prepared to deal with the challenges of the 21st

centurr'. Certainlv u'e knou' the 1980's model
doesn't even nork in the alreadv different r.nviron-
ment of the 1990s. Today real estate is an integral
part of a broader national and international econ-
omy where the pace of change is accelerating dra-
maticallv Ofte,n technologv driven, thc.se changes
can have a profound efft'ct on the demand for real
estate, inl'estor expectations and capital availabilitv
Real estate is also increasingly fungible, allowing
investors to move capital back and forth between
real estate and other asset classes.

Tomorrou"s real estate managers u ill participate
in a fast-moving business revolution and an increas-
ingly compler competitivL' environment. Alreadv,
changes su'eeping other sectors of thc. cconomy are
influencing the demand for tenant space, the flou,
of real estate capital and tht, shape and character of
the plaving field for real estate organizations.

fbnants Are Changing How They Use Space
The changing business environment, thc accelerat-
ing use of technology anci long-term shifts in life-
stvle preferences probablv threaten real estate more
than anv other industrv These trencis affect vir-
tuallv ali lrropertv tvpes in most markets.

Retail
The trend toward house.holds with tw,o or more
incomes has increased the' premium individuals
place on the importance of time in making day-to-
dav personal shopping and household decisions.
Developers have responded bv creating por!'er cen-
ters and big box warehouse stores rt'hich make
shopping access easier. I{etailers have shifted to
more convenient hours and greater in\€ntorv selec-
tion as w,ell as aggressive pricing and a no-hassle
return polior

lohn McMahdfl, CRE, is ,,rolrd,gflr! pr tiyl of Tlu, McMahatr
Cft1rp. a nM nS tlett cousnllirs firnt spcaia/i:lr,q i,, r."/ 15-
Latc sen'i.rs itludilg sttutL,Xic llr,lntttg, nrctgtrs dtnl d.quisi-
lroxs, Lrrcaxrrrlidndl strutlutt. lisk trundlt,nll,r ntul wkctl
lr.xirl., rrvrr.l. Pra,iouslv ltt iLws fowr,Tcr aui CEO of
Mtllon/MtMahan Real E.lah .{li'isors. For li years,
MtMah larghl Management of the Real Estate Enter-
prise /rt fr,1 Sta fod Craduatu Sdool of Brrsirrrss arl car-
re,lliv is h?./ri,r.g Institutional lleal Estate ln\estment al lla
Haas Sc/rarl ({ Blsi,ffis al lhtr U,tit'crsitlt ol Calilornia al
Berkelq. This arlicle is lah\ fron lfu recenllv rrtllisl4d "Real
Est ate E,th'rlt ise 2Un.
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Undt'rlving the investor restiveness and industrv
metamorphosis are unmistakable changes in the r{a\'

J,eople rvant to live and i,r'ork-with siSnificant, but
still uncharted, consequcnccs ior real estate.

-E,,,r'/Si,,B Trends i,t Rtlrl Eslal.
1997 Equitabie Real Estate

In\estment Managemt,nt, lnc.
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Most of these changes would not have been
possible without the support of ner.r, technologv,
primarilv bar coding and on-line inventorv mea-
surement systems. This greater control over the
flow of goods allows retailers to fine tune produc-
tion runs and wholesale purchases throughout the
world for the lowest price consistent with design
and quality standards. Customers also benefit from
merchandise that is more closelv geared to their
shopping preferences.

From a real estate perspective, retailers now re-
quire less space for the storage of goods and can
commit more space to product merchandising. This
beneEts retailers at both ends of the size spectrum:
larger stores can carry a rvider \arietv of goods,
and smaller more specialized stores can be located
at closer intervals in the markets they serve. It also
allows retailers to seek customers in airports, office
buildings and other venues, reducing the impor-
tance of traditional retail locations.

Technology's big threat to retail properties, how-
e\€r, comes from its ability to facilitate shopping
through non-store channels. The rapid growth in
catalogue sales has clearly demonstrated that shop-
pers don't har,e to be in the store. While TV and
electronic on-line shopping have been slower in get-
ting off the ground, evolving technologies and new
venues should accelerate its acceptance.

The World Wide Web will offer direct access to
consumers for manufacturers, service companies
and even start-up companies h,ith little capital.
This potentially explosive link-up will alter the fun-
damental shopping experience, impactinli both tra-
ditional real estate shopping venues and existing
retail firms.

Office
The combination of global competition, thinner
margins and shorter product life cycles is forcing
businesses to re-examine how they organize work-
space. Demand for office space is changing ra,ith
respect to location, configuration, utilization and
the form of leasing arrangement.

a Location: Increasingly, the location of the office
workplace is shifting from America's downtowns
to its suburbs. This phenomenon is driven bv
cost savings, greater availabilitv of housing and a

desire for more flexible work environments.

Fortunately, not all downtowns are dying. Firms
that work effectively in a vertical environment
increasinglv are locating in 24-hour cities where a

u,ide range of housing, shopping, entertainment
and cultural facilities are convenientlv available.
This demand has led kr the downtown revitaliza-
tion of New York, Chicago, San Francisco, Bos-
ton, Seattle, Portland and other cities.

t SWce Config.uralion: With shorter product life cy-
cles, greater use of technology and the need to
concurrentlv apply a variety of worker skills,
bushesses increasingly are organizing their work
effort and utilizing project rather than work-flow
configurations. This shift requires physical space
that is flexible to configure and has the ability to
be reconfigured frequentlv This generally means
lor.r'rise buildings with an absence of structural
columns and r^'ith the necessarv infrastructure
(e.9., powet telecommunications, etc.) located in
a readily accessible and easily reconfigured
location.

. Slnce Utilizntior: Lower operating mar6;ins are
forcing manv firms to utilize space more effi-
ciently. lnitially, companies were seeking higher
employee densities but this has often been coun-
terproductive. More recently, firms have been ex-
perimentint 11,ith greater time utilization of
space; that is, different emplolees use the same
space n,ithin a specified period of time. This ap-
proach, often called hoteling, particularly affects
professional firms such as accountants, architects
and engineers, u,ho often spend a gre,at deal of
time u'orking in the client'-s office or at a project
site.

r Clm,rgix.q Business Ternts: Office tenants increas-
ingly are challenging the traditional real estate
concept of long-term leases at fixed rates. Manv
firms are building their orvn campus complexes
so they can reconfigure space as needed. Others
are obtaining more flexible' leasing arrangements
with shorter lease terms, the ability to change the
work environment and provisions for short notice
termination. In manv ways, the use of office
space can be expected to become more like that
of hotels-pav for the space. you need, u.hen you
need it!

Although not as threatened as retail uses, office
space also may be impacted bv the World Wide
Web. Consider the example of corporations offering
stock purchases directlv to potential shareholders.
This bypasses the brokerage community's popular
on-line computer trading systems which just last
year were state-of-the-art. The possibilities for rapid
change are enormousl

Housirtg
A major catalyst of change in the work place is the
exploding use of communication technology which
enables work to be performed in virtually anv loca-
tion. While the number of Americans working full
time at home is not yet significant, those rl ho work
a portion of their time at home is growing. Today,
the extra bedroom or den in many new homes is
often designed and promoted as a home office.

wanted to computerize accounts
receivable for the first time. The
elderly lady who r,las in charge
kept the records handwritten on
yellow ledger paper locked in her
desk drawer. My wife dropped by
several afternoons a week to visit
with her and drink tea (with a

Iemon drop added). After several
u'eeks the lady finally trusted mv
wife enough to unlock her drawer
and give her the records, another
breakthrough for innovation. A
great benefit from the IBM e\peri-
ence was that our three children
became facile on the computer
while they were in primary
school. Two daughters ended up
on Ph.D. tracks, and one is a pro-
fessor of physical chemistry at
Ohio State.

Throughout my 27- plus years
at Morgan Stanley, I was beau-
tifullv supported by an efficient
administrative staff, including an
increasingl,v ponerful computer
group. And finally, at the end, I

had a terminal on my desk which
I used continually for data
retrieval-stock quotes and news
stories online. I recall talking on
the telephone rvith the CEO
of a communications companv
and reading him a broad tape
announcement regarding his busi-
ness, u,hich he didn't know was
out.

On My Own
lt was in 1990, when I retireci from
Morgan Stanley and became an
independent real estate and busi-
ness counselor, that I realized hovy
extremelv dependent I r^,,as on
having clerical support service.
The terminal on my desk was not
indicative of computer literacy. I
had never become facile on the
computer bevond retrieval usage.

After considerable delibera-
tion, I opted for a single office in a
high tech executive services build-
ing which provided mail process-
ing, telephone answering ltith
voice mail and word processing
with desktop publishing services.
The cost for all this, including the
office space and parking, was less

than engaging a good full time ex-
ecutive assistant. I had rapidly
downsized to an office staff of
onlv one, me: and I was goinS to
be totally dependent upon others,
whom I did not know for impor-
tant functions of my business ex-
istence. Onlv thev had the needed
technological knon,ledge and
skill. lt w,as a rather vulnerable
position. I could almost see the
buzzards circling.

I had mastered voice mail. In
fact, I lived by it, r,r,ished I had
thought of it first, and actually
was disdainfuI of messages r.r,hich
only asked for a call back without
including the reason for the call.
My tvping skills r.r,ere excellent. I
still used mv old electric RoFl at
home for certain tasks. (l have
come to regard typing, along with
public speaking, as one of the
high school courses which best
prepared me for life.) I could al-
ways call on that skill if the word
processing function at the office
became tedious or inconsistent.
Typing skills would serve me well
if I ever decided I had to get on
the computer mvself; but, this
rlas not the time in mv life to wel-
come another maior proiect. In
addition to starting .r new busi-
ness, I was committed to a chal-
lenging arrav of volunteering,
teaching and professional tasks.
Besides, I could afford to hire as
much computer support as I
needed. I would make it work.

Happy Birthday Baby!
In the first part of 1994 mv u'ife
*'ent h'ith me to an Urban Land
lnstitute meeting in Scottsdale
where we attended a lecture bv
Dr. Jennifer James, a behavioral
psvchologist from San .lose State,
on th(, importance trf staving in
touch \^ ith the rapidlv changing
technological world. The audience
appeared to be mostlv 50-ish. Dr
James said we probablv u'ould live
another quarter centur\t and if we
did not hare the \a'ill to master the
computer, we u'ould be left hope-
lesslv behind, missing out on a
rich and most exciting phase of

our professional life. Six months
later on the mornhg of my 57th
birthda,v, mv wife gare me a beau-
tifully wrapped box of computer
disks and informed me about the
day and hour the remainder of the
gift would be delivered. She had
retained a consultant to design
the package r.r,hich included the
newest, fastest CPU, fax, laser
printer, CD player, software and,
most propitious, nine hours of
one-on-one instruction from a

computer coach whose office rvas
just down the hall from mine. The
buzzards had landed. Technolog,v
had caught up with me. I was be-
ing forced to master the computer
For one who had successfullv
avoided such intimacv, it uas not a
happy birthda.,r

Being naturally compulsive
and having a relatively light sum-
mer schedule, I inhaled deeplv
and set about mastering mv new
gift. I bought a dozen manuals on
Windows 3.1, Word, Excel, Power
Point, the lnternet, Compuserve,
etc. I sadlv and quickly came to
the conclusion that for me the best
manuals were Windous, Exre/ and
Intcntet for Dun,ni*. I scheduled
mv private instruction for three
hours at a clip, two weeks apart,
so during the in-between time, I
could master what I had learned.

My instructor, Fleichelle,
started at the beginning, granting
me no credit for my independent
studv Even then, all did not go
smoothlv Mv sense of exploration
and adventure Bot me in big time
trouble. I attempted to master
mouse-clicking and file master si-
multaneously and blew out all the
installed softnare by clicking and
dragging much of it into the
netherworld of computerland.
This cost me an additional :ix
hours of re-installation time. I had
vowed that I would never allow
the PC to turn me into a tvpist.
Mv speeches and articles nould
continue to go doh,n the hall for
desktop publishing. Despite this
vow I attempted to compose an
article. After several afternoons of
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New kchnology

My Computer And Me

Bor,ven H. "Buzz" McCoy, CRE

The profound impact of the com-
puter on our dailv lives is proba-
blv more pervasive than n'e knon'.
Th.rt little gate which is always ei-
ther open or closed, or an "0" or a

"1", has the potential of conrerting
our psvches into binarv instru-
ments. Everything becomes overlv
simplistic: either "go" or "no-5;o",
"ves" or "no". There is little room
for ambiguity or paradox.

Yet, we mav have oreresti-
mated the computer's impact on
societvt productivit\'r One of mv
friends, an economic historian,
writes of long rl,.aves of produc-
tivity from innovation, n,ith true
productivity €iains occurrin€! at
the end of the cvcle. He likens the
computer to the electric motot
saying that a quarter century after
its in\.€ntion, the electric motor
was utilized in the manufacturing
process to shed illumination orr
steam and water driven shaft and
pullev svstems of procluction. The
true harnessing of electrical porver
in the factorv svstenr clid not take
hold for 50-75 years.

Likeu,ise, tht' inrpact of the
computer on procluctivitv is a

Iong time coming. In the sen ice
sectot in fact, the computer mav
have become anti-productive. As
new hardware is developed with
35 percent annual improvements
in processing efficiency, new soft-
ware must be designed. By the
time someone has mastered the
current confi6;uration, it becomes
outmoded. The endless process of
change continues. There is hardly
a steady state when one can mas-
ter the equipment and its count-
less applications.

I hare no doubt that earlv on
in the millenniunr, we will arrive
at more standardized systems for
processing information, and the

true productil,ity gains, r.r'hich oc-
cur at the end of a long rl'ave pro-
ductivitv cycle, n,ill be achieved.
Control of the information base
will afford dominant power in a

business segment. Businesses
n'hich spend the capital and the
L,ffort to master this change cvcle
rvill he in control.

But why wait for the millen-
nium? Indeed, some businesses
.rlreadv are experiencing these
productivitv grins, e.8,., the .rir
transport reservations svstems.
Therefore, I share n,ith vou the
following story hoping that vou,
too, will be one of those dominant
po$€rs.

Ite Always Been Online
I had alwavs considered mvself to
be somewhat computer literato.
Mv initial exposure to the com-
puter began more than 35 l,ears
ago rvhen I sL-rrted mv banking
career at Morgan Stanlev There
were 16 of us in the corporate fi-
nance departme,nt. We spent most
of our time operating Friden!
electro-mecha niea I ealculators in
the machine room, running pre
sent ralue investmcnt calculations
for cril pipelincs and hvdro-electric
power schenrcs .rnd even En-
gla nd's then proposed Channel
Tr.rnnel. It would take, us days to
perform a simplt, 3O-year set of
pro forma income statenents, cash
tlou s and bal.rnce sheets. The .rir
u,as hea\'li r^,ithout air condition-
ing (and we smoked) and filled
with the clatter of a dozen ma-
chines chugging through endless
long division. Out of that ineffi-
cient and low, pav cacophonv
came future CEOs of Morgan
Stanley, First Boston, Smith Bar-
ncy, U.S. Trusl .rnd the chief in-
vestment officer of the State of
Nen, Jersey. lt also produced
enough complaints that soon -
even though u,e did not vet merit
private telephones - permission
\a'as granted to hire a consultant
and commence developing simple
programs (later termed propri-
etarv software) w'hich we would

run in the evenings at the IBM ser-
vice center in mid-town Manhat-
tan. Later when we were advising
on Singert acquisition of the
Friden business, all the pro forma
ratios nere calculated by the client
on its computer. I was summoned
up to the old Partners' Room,
handed the con.lputer printout
and told to check each computer
calculation on an electro-
mechanical Friden. So much for
productiYit\1

Those earlv vears of modeling
proiect finance on the computer
served Morgan Stanlev in good
stead. A decade late4 r.r,hen Iwas
responsible ttrr the real estate
unit, r1e did. in fact, have propri-
etarv softwarc on in-house main-
frames u,hich lve utilized to
calculate in\estment returns .rnd
model real estate assets and pro-
jects. In that re'gard, r.r,e always
thought we had an edge on our
competition. Over-spending on
computers and proprietarv soft-
rvare becanrt a strategic direction
for the firnr, .rnd it resulted ilr
ktt,ping the edge on such esotcric
items as geometrv trading and
multiple currencv clearing. The
multiple currencv clearing soft-
rlare provirled the firm u ith a sig-
nificant str.rttgic edge when the
seat became available on the To-
kyo stock exclrange.

Mv continuing exposure to
the computer in the earlv vears
came bv osmosis from mv then-
spouse rvho worked as a svstems
engineer for IBM. She was Fart of
that powerful customer support
system which IBM developecl and
ascended upon. I recall her storv
of the mail order customer who
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Also, several maior apartment owners are experi-
menthg with shared office facilities for tenant
usa8e.

Warehouse
Retailers are not the onlv ones gaining more control
over their flow of goods. Business inventories are
also more tightly managed with just-in-time and
other computerized inventorv control systems. This
allows firms to consolidate storage operations in
large complexes, generally near major metroPolitan
areas.

Hole/s
Video and audio conferencing is influencing the de-
mand for hotel space through a reduced nee'd for
face-to-face business meetinBS. Technohgy will
also alter clranratically the hotel stay itself with au-
tomated credit card check-in replacing the registra-
tion desk and hotel rooms designed as a livework
en'ironment rvith faxes, modems and tt'lecon-
ferencinS; equipment.

In summary, changes in the business environ-
ment and lifestyle shifts will influence where build-
ings are located, how space is configured and how
it is ou'ned and leased. In some cases, these forces
mav actuallv reduce the overall demand for build-
ing space. As more and more phvsical space loses
its unique qualities, real estate u,ill be viewed h-
creasingly by its users as a commodity, configured
for the greatest amount of operating flexibility, to be
bought or leased at the lowest possible cost.

Investors Are Viewing Real Estate Differently
Fundamental changes are occurring in the rl'av in-
vestors, particularlv pension funds, view real
estate.

Bnd Experience: Manv real estate investors are
still licking their wounds from losing as much as 30
percent of their portfolio value in the 1988-199,1 real
estate depression. As Forlri,,r' magazine put it, "thev
made millions by starting n'ith billions".r

Whether their experience was a result of naivet€
or market collapse, real estate investors are becom-
ing increasinglv sophisticattd and less acce'pting of
manv traditional reasons for investing in the asset
class. Consequentlv investors appear to better un-
derstand the risks of real estate investment and ex-
pect commensurate returns for assuming those
risks.

Distrusl: A distrust of the delivery system con-
tinues, particularlv the agencv problem in which
the allegiances of real estate investment profession-
als are unclear2 In this environment, investors
worry that financial incentives motivate their invest-
ment professionals to take actions that are not al-
ways in the investors'best interest. This distrust

underlies a determined search bv investors for al-
ternative approaches to real estate. Almost one-
third of pension fund investors have decided to exit
the asset class entirely.s Others are moving to secu-
ritize a portion or all of their real estate portfolios.

Move'Ib Securitization
Securitized real estate investment formats, partic-
ularlv real estate inr€stment trusts (REITs)+ con-
tinue to Bain favor with investors. REITs provide a

leve'l of liquidity and governance that has been
sorely lacking in the private real estate market. For
the real estate operatot REITs provide a tighter
cost-of-capital-driven rehicle with errhanced capital
market flexibility. Specific attractions include:

t Shift in Risk: Bir unbundling real estate invest-
ments through the use of shares, REITs permit
investors to diversifv at the portfolio rather than
the property level. If an investor is not happv
h,ith an inestme'nt, or believes that a propertv
cvcle or geographical market is passing its peak,
he or she can simplv sell his or her stock. This
shifts the risk of poor propertv investment deci-
sions to the real estate manager Perhaps this is
as it should be-the person or firm with the most
knowledge and skills carries the greatest burden
of the risk.

. Cnlrilnl Efficiencv:ln order to maintain their favor-
.lble tax status, REITs must pay out a high per-
centage of their annual cash flows each year,
requiring them to come to the capital markets
frequentlv Each time this takes place, the capital-
seeker is subject to intense scrutinv bv rating
agencies and stock analvsts. As a result of this
process, capital is more apt to be rationed to the
nrost efficient operators.

I Mtnngtmett lncettitte: The securitize.d real estate
format offers managers an opportunity to be re-
warded for sound firm-building as well as suc-
cessful real estate investments. As real estate
becomes increasinglv viewed as a commoditv a

ma jor u.ay for value to be added and manage-
ment excellence rewarded is throuth the pre-
mium paid by investors for enterprise value.
Since the compensation for most REIT managers
is tied to the value of the firms stock, the man-
ager directlv benefits from successful business
decisions.

r ,l,rt,estors Share in Enterytrise Value: lnvestors are
used to participating in enterprise value in their
stock portfolios. fb date, many investors have
had a hard time understandhg why the tradi-
tional real estate in\estment process permitted all
the enterprise value to go to investment advisors,
svndicators, developers and other sponsors of in-
vestment products. With securitized real estate
investing, a share of enterprise value goes to the
investors who backed the management team.
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a Clobol Strntery: There is Bro$'ing interest in inter-
national real estate in\€sting. To some extent this
is a natural evolution following vears of interna-
tional investing in stocks and bonds. Direct in-
vestment in foreign real estatr,, how,evet can be
extremelv complicated, and often requires a rela-
tionshp lvith a local developer or investor. In
some cases it mav be difficult to repatriate the
funds to realize value once it is created.

Public markets for real estatt'have been operating
in manv foreign countries for some time. Securi-
tized real estate therefore provides an attractive ap-
proach to establishing an international real estate
portfolio h'ithout the problems inherent in direct
inr€sting.

Substantial Institutional Interest
Manv institutidral inrestors have delaved investinB
in REITs bec.rust thev r{'ere unsure u'hether re,al

estate securities represented a separate asset class
(which u,ould lon'er overall portfolio risk) or simplv
another equities market sector. Much of this hand-
wringing was due to early research on REITs con-
cluding that their performance n,as more directlv
correlated n'ith small cap stocks than real estate.

Fortun.ltel\i there appears to be some resolu-
tion to the portfolio effect issuc'. Recent research
indicates that since 1992 REITs have performed
more like real estate than stocks.i As a result of a
lorver covariance $,ith stocks, securitized real estate
investments u,ill no\l, be vien'ed as having a more
beneficial impact on total portfolio performancc.
Since there is still some stock market effect hou.
ever, REITs will not be as effective as direct in\.est-
ment in lowering overall portfolio risk.

ln addition to cash investing, institutions also
can be expectc.d to continue bringing real estate
assets to the REIT marketplace bv su'apping assets
for stocks in existing REITs and by sponsoring pri-
\ate REITS that ultimately go public. Some institu-
tions also will co-invest with REITs to acquire
private market assets. Manv of these transactions
will invoh,e higher risk (e.9., development, asset
restructurinB, etc. ) where one of the kev attractions
is the quality and accountabilitv of public firm
management.

Stepped-up involvement bv institutions should
accelerate gror^'th in the overall size of the REIT
capital base. The longer-term institutional invest-
ment horizon also should help to stabilize the mar-
ketplace. As institutional inr€stors mix securitized
and private assets, the resulting real estate portfolio
most likely r,r,ill evolve into something quite differ-
ent than either of its components.

Exhibit I

What Will Be The "Core" Of Future
Real Estate Portfolios?

or

S Securitized P Privote

Source: The M(Mahan Croup

Impact Of Securitization
As a result of the move to sL'curitized investing, real
estate can be expected to become increasingly fung-
ible with other iruestment alternatiles. lnvestors
will be able to move assets in and out of real estate
depending on their exp€ctations of risk and return.
In order to maintain allocation targets, institutions
will be able to better rebalance real estate portfolios
by shifting investments to different property types
and geographic areas.

In terms of the investment delivery svstem, in-
stitutional inr€stors lfill expect enterprises to have
foru'ard-looking, integrated research; efficient
sourcing and acquisition of new investments; seam-
less portfolio, asset and property management;
timely financial reportinS systems; and a pro-active
sel/ discipline.

{

country club in question covers some 184-acres,
the bulk of which, including 16-112 holes of the
course, are located in one municipality. The re-
maining acres are situated in an adjacent com-
munitv and contain the prestigious club house,
pro shop, lockers, tennis courts, swimmhg pool
and utility buildings for course maintenance.
Only the assessment on the golf course portion
was challenged, because it was there that tax
lightning struck due to revaluation.

lf the highest and best use of the 158-acres de-
voted to golf course was for residential subdivi-
sion, the value or equalized assessment value of
the golf course improvements in the adjoining
taxing district should have been deducted from
the value of the land in the so-called higher use.
In other words, the parties to this lititation did
not recognize that they had madt, a "fractional
appraisal."* ('An appraisal of a unit in itself
without regard to the effect of its separation from
the whole," said the late Byrl N. Boyce, CRE, in
Real Estate Appraisnl Terminology.l It must be as-
sumed that the club house, etc., are of no value if
the golf course becomes a residential subdivi-
sion. For example', a one-familv house on the
most raluable commercial property in tor^,n is
worthless u,hen the land is put to its potential.

In the country club situation, when the land is
subdivided into residential home sites, the spe-
cialized improvements ha\e no value because the
golf course thev sen'ed is no longer there for the
serr.ing. You can't har,e it both ways, even on a

hypothetical change of use. The appraiser has
the option of giving no value to the improve-
ments or deducting their worth from the land
value and adding them in. In either case, the
value is the same-onlv the allocation is differ-
ent. The judge in this case, at the very least,
should have deducted the full value of the im-
provements, even if located in another commu-
nity, from his land value estimate as a

subdivision, otherwise he has vzlued them
twice.

In conclusion, it appears that when evaluating
the highest and best use of a countrv club from
the standpoint of maximal productivity, for tax
assessment purposes, consideration should be

Biven to the negati\e impact on surrounding
property and municipal budgets h hvpo-
thetically changing the use. In this case the tax-
payer had the opportunity to "take a mulligan"
in an appeal to the higher court but, unfor-
tunately, was unable to improve its lie.

*Authorb Nole; The existing use of improved
property ceases to become the highest and best
use when the value of the land alone exceeds the
value of the land and improvements combined.
At this point, it becomes economic to demolish
the impro\€ments and redevelop in a higher, bet-
ter and more productive legal use.

POST SCRIPT: Since this article was written, an
appeal was taken to the New Jersey Supreme
Court, but certification was denied. Only the
1992 case *'as decided and appealed without
success-but, accordhg to New Jersev la*i the
original reduction in assessment was bindhg on
the municipality for two additional years based
upon the Freeze Act. The community challenged
the applicability of the Freeze, left the original
assessment intact, and that appeal is still pend-
ing. Meann'hile, the taxpaver has appeals pend-
ing in the Tax Court for subsequent years, so
there still are opportunities to get on the right
course.
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CRE PERSPECTIVE

Fore Thought
bv Franklin Hanrroch, Jr., CRE

ln December 1994, the Appellate Division of the
Superior Court of Neu' lersev affirmed an earlier
opinion and judgment of the Tax Court of New,

Jersey regarding the value of a private member-
owned country club for tax assessment pur-
poses. The complaint was filed by thc taxpaver
following a municipal-u,ide revaluation, in rvhich
the club's real estate tax burden was increased
threefold. The judgment of the Tax Court that
was affirmed on appeal reduced the ne\!'assess-
ment by approximately 45 percent, but its find-
ing of facts sets a troubling precedent. The
affirmation was based largely on case law that
holds: "Findings by a trial court are ordinarilv
sustained on appeal when supported bv ade-
quate, substantial and credible er.idence." The
Appellate Court also recognized that the Tax

Court is "accorded special expertise," and if dis-
satisfied with the proofs, can arrive at "its o$,n
opinion of true value"..."Providing it is bascd
upon evidence in the record."

Highest And Best Use
What is troubling about this case is the finding in
regard to highest and best use. Tl,picallv, for tax
assessment purposes, propertv is ralued as it is
used by the on'ner Here, the court held that the
highest and best use was for residential subdivi-
sion into 79 one-acre lots. The judge opined that
country club use was not maximally productive,
and cited the text book criteria of physically pos-
sible, legally permissible, financiallv feasible
and, as mentioned above, maximallv productive.

The lvitness for the countrv club found that the
highest and best use \a?s as a public golf course,
but conceded that the acreage could be divided
into 79 one-acre lots at a much lower per lot value
rhan the defendant's $500,000 to $725,000. on
appeal the parties agreed that the land could
accommodate 79 lots and the Appellate Court in
its opinion said, "The trial judge found the high-
est and best use of the property was for conver-
sion to single-familv residential development,

and this determination is not challenged on ap-
peal. The parties stipulated that 79 one-acre
housing sites could be developed on the
property."

What country club can meet this test and retain
its recreational use? To carry this view to an il-
logical conclusion, all countrv clubs should be
valued for tax purposes as residential subdivi-
sions therebv makinp; it totallv uneconomic for
them to survive. The defendant's expert con-
cluded that the land alone was u,orth
$18,450,000, or 9233,500 per raw lot. Even
though the trial court found less, this is equal to
an annual tax of $516,600. Assuming a 250 per-
son membership, the annual land tax per mem-
ber alone is nearlv $2,100.

Open Space Benefit
The Court'-s vier.t, is far too short-sighted. If the
subject, in existence for ot,er 80 vears, had been
developed as a residential subdivision, it w,ould
diminish thc value of the surrounding property
that not onlv enjoys the open space amenity but
also the opportunitv to affiliate. This conce.pt is
not unlike the iransference of value from anchor
department stores to mall tenants in .t super re-
gional shopping center Not onlv does the elim-
ination of the club impact negativelv on
surrounding propertv but the proposed use
nould tax the municipal budget for additional
services and possible capital expenditures such
as a new school.

Rather than tax countrv clubs out of existence,
municipalities should zone them to preclude
other than recreational use or in some other fash-
ion acquire the development rights in order to
prevent alternate use. Open space is desirable.
Covernments go to great expense to acquire it.
Country clubs provide it free of charge.

There is another aspect to this issue that appears
not to have been addressed by highly competent
valuation witnesses, learned counsel, the Tax
Court judge in his bench opinion or the Appel-
late Court in its revier.r,and affirmation. The

Innklin Hannoch h. CRL, MAl, a *totul er, ,ralin,t
nentber ol hth Tlu'Al'p/at.al lttslilule otd Tfu Counqtlor<
of Real Estatu, has tiL?n an actitte lole ii tfu lea.h:rshit ol
both orga'li.alions. As thairman ol Hounoch Appraisal
Compnv it Li|i,rx<ft1,r. Nat l,rx11, ht has \\\'oli:c.l ot
ltl8al n anl lili.iution aupryl ol all kittd: oto a l5-year
toreer. Hanlrtth /irs tep,r a &'rt,rrsc m a nnmber'{ naiter
thal nrala q tfu tal clale ca* lot rn ,\k(, I. rqv

Exhibit II

Source Of Enterprise Value

Il(llmt,

Source: The lltclUahan Croup

Institutiorral investors rvill also expect strong,
continuing boarcl go\rernance of REIT marragement.
In some cases thev will participate in the process
through board positions, advisory committees and
other manageme,nt oversight techrriques. This will
be particularlv true in the case of private placement
investments $'h€re investors have mort' complicated
exit strategies.

On a longer-term basis, it is conceirable that
securitized rt'al e.state investments u'ill begin to h-
creasing;lv comprise the core of real estate portfo-
lios, nith spccialized investments taking the form
of higher-risk private vehicles.

This evolution would be c(msistent lr'ith most
stock investment portfolios rvhcre core investments
are Lrrge cap stocks (in manv cases indexed) sur-
rounded bv smaller clusters of small cap stocks,
international, pri\?te in\€stments and venture capi-
tal. In this emerging model, real estate portfolios of
small and nredium-sized institutional investors
nould be'almost entirelv securitized. Larger portfo-
lios ra,ould have a securitized corc', perhaps in-
dexed, u.ith direct in\€stments consisting of higher
risk and higlrer vield projects organized in.1 \'en-
ture capital tormat.

ln essence. the real estate capital market will
divide into three camps: those invcstors who view
real estate as a separate asset class and use, it as a

portfolio diversrfiet those who view it as just an-
other industrial sector in their sbck portfolio and
those who look to real estate as an opportunitv
im'estment u'hich competes for yields w,ith other
high risk, high return h\.,estment alternati\€s (e.9.,
venture capital, opportunitv funds, etc.)

Changing Playing Field
The securitization of real estate investments, the
shift in tenant's use of space and the commodiza-
tit.rn of the asset class make it difficult to distin-
guish between the'i,arious plavers and the servicc.s
and products they offer This has been further com-
piicatc.d by the entrv of new firms and the consol-
idation of existing firms.

A useful uav to gain some claritv and distin-
gr.rish the various plavers is to categorize them on
tht, basis of whether tht'ir enterprise ralue comes
from the performance of real estate assets or the
rnanagement of real estate services or, as in most
cascs, some combination of both.

r Asscl Assenrb/crs; These firms generate most of
their enterprise value from the success of the real
estate assets thev ol\'n or nlanage. Examples in-
clude real estate mutual fund managers, invest-
ment advisors6 and REITs n'ho acquire and
manage portfolios but do rrot derelop or restruc-
ture properties. These firms create enterprise
value by assembling propL'rtv portfolios ancl
nranaging assets to increase cash flow and prop-
t'rty values at a rate greater than inflation.

As a result, most, if not all, of the firm's enter-
prise value is createcl bv the assets in the port-
folio.; Understanding propertr', tvpe and capital
market trends, selectin!{ geographical markets
and sub-markets, actluiring and disposing of
properties at good values-all of these skills.rrc
csse,ntial to the asset assembler Propertv and
portfolio risk levels are relativelv low and returns
art' in line u.ith those expectcd from institutional
qualitv in\€stment real est.rte (i.e., 10 percent-
l2 perctnt annually). Most core real estate port-
folios ha,,e been and u,ill continue to be devel-
oped bv asset assemblers.

. Asstl Et wrcersr These firms - REOCs, devr'l-
opers, opportunity funds, and REITs that de-
velop and restructure properties - create
enterprise value through the assets thev on,n
and their ability to add value by repositioning
their use, phvsical design, tenancv or capital
structure.

Investors generallv recognize the higher risks as-
sociated with this type of activity but are willing
to assume these risks in order to get enhanced
investment returns (i.e., 15 percent-3O percent).
The.re may be less emphasis on public formats
since, liquidity is often not an issue, and the need
to move quicklv to secure opportunities is lvell
understood. Cenerallv asset enhancers will be
tound on the periphery rather than at the core of
real estate portfolios.
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Critical skill sets for financial restructuring in-
clude a kno*,ledge of capital market pricing
shifts as well as creative deal sourcing, negotia-
tion and execution. Those involved h phvsical
and tenant restructuring must have control over
the development process, as well as extensive
leasing and propertv manatement skills. Asset
enhancers also will be expected (and will desire)
to participate in the capital fundhg of investment
opportunities.

. Corporate Facilities: Corporations are the largest
ou'ners of real estate in America, mostlv for use
in their business operations. Real estate contrib-
utes to corporate enterprise ralue bv allorving
operating units to function at maximum effi-
ciencv Part of this value comes from the proper
selection of facilities to meet operating needs and
a portion from the management of services asso-
ciated rvith facilitv use.

Cenerallv the value of a corporate facilities man-
agement group is measured in terms of lower
costs or convenience created for the operating
units. ln some casc,s, real estate mav have value
independent of corporate operations and,
through restructuring, bt'able to Benerate capital
for other corporate activitv or be returned to
shareholders.

Some companies own their real estate facilities
because thev \^,ant to assure operating flexibilitv
and control industrial securitv Others spin-off
real estate assets into REOCs, REITs or other ve-
hicles where thev can outsource the managenent
of facilities but still continue to participate in real
estate returns. Still others prefer to lease their
facilities, viewing real cstate as a cost rather than
a profit center In a few cases, real estate rich
companies restructure business operations to bt'-
come real estate operating companies.

To date, most people invoh'ed in corporate real
estate have come from backgrounds similar to
asset enhancers, since the development and le.-rs-

ing of corporate facilities is a large part of their
job. Increasingly, the skills of the asset assembler
will be required as corporations begin to view
their real estate assets as an investment portfolio
to be exploited economicallv as thev would anv
other corporate resource. This will unlock oppor-
tunities for new enterprises, both inside and out-
side of the corporation. Part of the enterprise
value will come from corporate assets, but an
increashgly important portion will come through
management.

. Seruice Prouiders: In addition to those who de-
velop or own real estate, a plethora of organiza-
tions has emerged to service the real estate
industry. Some of these are associated with the

creation of buildings - architects, planners, engi-
neers and market consultants. Others are
involved with real estate transactions or
management-real estate brokers, mortgage bro-
kers, investment bankers, propertv management
firms, leasing agents and tenant representatives.
Still others measure the performance and value
of real estate investments - accountants, ap-
praisers, investment consultants and research
organizations.

All of these firms have several characteristics in
common. Because thev provide a sen,ice and
generallv do not ort n assets, thev are almost ex-
clusivelv dependent upon their preople and the
franchise they establish. In addition to their
usual competitors, sen ice providers are also sub-
ject to vertical integration by other organizations.
Even clients can become competitors, not only
for their own account but for the accounts of
others as well.

Servict, providers also are highlv vulnerable to
being replaced or reduced h scope bv technolog-
ical innovation. For example, computers have had
a maior impact on creatinS and interpreting ar-
chitectural and engineering drawings, brokerage
Iistings, and accounting and valuation data.

Lacking hard assets, enterprise value for service
providers comes from organization and manage-
ment. Franchise positions are created through
industrv thought-leadership and maintained
through branding, distribution and customer lov-
alty. Quality people, a good organizational envi-
ronment and state-of-the-art svstems are all
essential ingredients. ManaSement must continu-
allv create new strategic initiati\€s in order to
maintain a competitive position.

Summary
Sereral the.mes will dominate the real estate land-
scape over the next 5-10 years:

r Chan8ing business operations and shifts in life-
style preferences will influence where buildings
are located, how space is configured and the
owner-tenant relationship.

I In!€stors w,ill be less accepting of the traditional
reasons for investint in real estate. lncreasinglv
thev r.r'ill prefer a securitized format-

t The real estate capital market will divide into
those investors who view real estate as a portfolio
diversifier; those who view it as a sector in their
stock portfolio and those n,ho look to real estate
as an opportunitv investment w'hich must com-
pete for yields with other high risk, high return
iru€stment opportunities.

made a last minute amendment to HR 2491 that
added a federal Non-fudicial Foreclosure taw. The
Federal Foreclosure I-aw was an instant awav from
becoming law as part of last minute budgei nego-
tiations. Ultimately the provision was removed from
the final budget bill. However, as a proposal, a Fed-
eral Foreclosure Law remains very much alive.

If passed in its proposed format, the Federal
Foreclosure Law would preempt all state laws and
provide for a fast and final private foreclosure of
federal agency home mortgages and deeds of trust.
The bill *'ould apply to all federal loans, both com-
mercial and residential, including loans held by
HUD SBA, VA and FMHA and GMNA. In short,
the bill is a precursor of a Federal Foreclosure Law
which would preempt the states' laws. There are
many defects in the proposed Federal Foreclosure
Law. Much contro\€rsy exists regarding the need
for such a law and whether a Federal Foreclosure
Law would applv to all foreclosures or onlv so-
called federal foreclosures.

Good Faith And Fair Dealing
The doctrine of good faith and fair dealing has be-
come an established part of real estate law and con-
tract law. It has supplanted the legal principal that
two parties of relatively equal bargaining power are
free, in a lL'gal sense, to slug it out; the winner is
the winner and the loser is the lose'r, no matter
what terms they agree upon. In some respects, the
doctrine is similar to the rules of boxing: no lou'
blows, no kicking, no butting and all participants
must plav bv the Marquis of Queensbt'rrv rules.

Whether or not this is a good idea is not the
question. The point is that thc doctrine of good
faith and fair dealing requires the parties in a real
estate transaction to deal fairly with each other, to
not take unfair advantage of each other and to act
reasonablv in their negotiations 1\'hen carrving out
previouslv agreed upon arrangements. For exam-
ple, when a lender and borrower assign a commit-
ment, both parties are subiect to the doctrine of
good faith and fair dealing *'hcn negotiating the
loan documents. The doctrine has obvious appre-
ciation in situations where a landkrrd's consent is
sought for approval of an assignment or a

subletting.

Although the doctrine of good faith and fair
dealing imposes an obligation of reasonableness
upon the parties, it is left open for the courts to
decide, on a case by case basis, whether the parties
played on a level playing field and whether they
were fair and reasonable with each other. In the
previous doctrine of buyer beware, the borrower
was at the mercy of the lender as was the developer
on the anchor tenant. Today, no matter what side
you are on, you need to be reasonable and vou
need to negotiate in good faith.

The Electronic Age Raises Ethical Dilemmas
In the electronic age, virtually every agreement pro-
duced is probably susceptible to being discovered
in some manner Is it fair and ethical for a law firm
which represents developers to pass from one de-
veloper to another the specific economic and other
lease terms relevant to the same national tenant?
The electronic age presents numerous major legal
issues for lawyers and nonlawyers regarding what
information can be exchanged and the safeguards
which must be imposed to obstruct or impede the
abilitv of an outsider to obtain information.

Then there is the situation regarding car phone
usage. There are alreadv several cases *,here law
(irms and attornevs have been held responsible for
revealing confidential information which was
picked up from a car phone and the provider of
information failed to identify that a car phone was
in use. In an age where Dick Tracy's wrist watch
telephones and faxes have become a realitv the la\4'
of confidentiality raises difficult and pressing is-
sues. The Counselors could plav a major role in
norking to establish the rules and ethics that deal
with such issues,

Proposed Changes To The Forms Of The
American Institute Of Architects (AIA)
The most prevalent of the architect and contractor
agreements are the forms produced bv the AIA.
These forms hare charrgcd approximately every 10

vears. The 1997 revisions to the forms are close to
being finalized, and thev rvill hare a maior impact
on the following areas: the financial information
furnished to the contractor bv the owner; the con-
tractort responsibilities to review design drawing
and to advise of discrepancy; responsibility for job-
site satetv; targeted dispute resolution and consol-
idation and joiner in arbitration; a mutual waiver bv
the. orvner and contractor of consequential dam-
ages; pavment for changes in the ra'ork; respon-
sibilitv for hazardous conditions and materials; the
correition of *'ork after substantial completion; ter-
mination bv the o*,ner for convenience; and provi-
sions intended to avoid inequities to subcontractors
which result from the application of the bankruptcy
laws. For anyone who deals u,ith the AIA forms,
the changes r.l'ill be dramatic and u,ill impact the
real estate industr\1

Conclusion
Significant changes are taking place within the real
estate industry with more to come. Changes could
impact the tvpes of services provided by CREs
along with presenting ner.r, challenges. In many in-
stances, change could result in greater demand bv
clients on the services, skills, experience, knowl-
edge, professionalism and netra,,orking capabilities
for which CREs are recognized n'orldn'ide.
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Brownfields
Another significant development is the ongoing
passage of brownfield legislation underr.r,ay by
manv states. Brou,nfields are abandoned, vacant or
underutilized properties which cannot be readily
recycled because they are contaminated. Brown-
field programs, authorized bv state law provide in-
centives for the owners and potential o\4'ne'rs to
undertake Yoluntarv action to clcan up contami-
nated properties in ieturrr for protection under state
laur Such voluntarv programs n'ill frequentlv in-
clude a Phase I environmental assessment and a

Phase II program where warranted and remedial
action, w,hich, if approved by state authorities, will
relieve the owner or potential owner, from liability
through the issuance of .r no action letter.

Here, too, CRE services r.r'ill be needed to .rd-
vise owners and potential ou'ners of brou'rrfields
regarding the impact on valuation for real estate t.lx
assessment purposes. Brownfields are likelv to be
prominent in the redevelopment of older cities. AI-
ready shopping centers ancl power centers ar('un-
der construction in brownfitld sites in Chicago .rnd
othcr cities.

New Lender Liability Laws
Tu'o vears after a feder.rl court ruled that the Envi-
ronniental Protection Age.ncyt Lender Liabilitv
rules were not consistent \^,ith the Comprehensivt,
Environmental Responsivt-, Compensation and Lia-
bility Act, (CERCLA), Congress legislated the same
protL.ction u,hich had been proposed bv the EPA.
The act, knorvn as the Asset ConserYation Lender
Liabilitv and Deposit Insurance Protection Act of
1996 (Lender Liabilitv Act), amends CERCLA kr
limit thc, liabilitv of fiduciaries and lenders. Al-
though the act does not achieve the total goal of
limiting liability for ownt'rs, it is significantlv bene-
ficial to lenders. The act provides that the ternl
"Owner or Operatot" upon which rests virtually all
the lender liabilitv cases under CERCLA, "does not
include a person n,ho, ivithout participating in the
management of a vessel or facilitv, holds indicia of
ou nership primarilv to prote(t its securitv inter('st
in the vessel or facilitv."

And, very much like the ill-fated lender liability
rule, the lender liability act defines the term "partic-
ipating in management" with some degree of cer-
taintv and offers examples of actions that, taken
alone, do not constitute participation and manage-
ment. The act also benefits lenders ra'ho foreclose
on properties. Manv court decisions held that fore-
closing lenders were not entitled to the security
interest exemption because' once they foreclose,
they no longer held only "indicia of ownership."
The act provides that a lender may foreclose upon,
operate, release or sell its collateral and wind down
the affairs of the borrou'er as long as the lender

intends to divest its collateral "at the earliest prac-
ticablv commerciallv reasonable time, on commer-
ciallv reasonable terms, taking into account market
conditions and legal and regulatory requirements."

Finally the Lender Liability Act lists nine sepa-
rate categories or activities which do not constitute
"participating in management," the problem which
manv lenders had difficultv with under CERCLA.
The sum and substance of the act is that lenders
have a great deal less to \\,orrv about n'hen they
enter into a loan on, foreclose on, or orvn for pur-
poses of disposal properties ll'hich are environmen-
tallv unclean. The Act does not give lenders all that
they wishetl, but it is certainly a very big step
foru'a rd.

Laws Relating To lblecommunications
One of the lesser knorvn lau's enacted bv the 1996
Congress is the Telecommu nications Aci of 1990.
This act requires the Federal Communications Com-
mission (FCC) to create statutorv rules and regula-
tions rendering unenforceabL, community
association restrictions impairing individual home-
o$,ners' receipt of transmissions. As originallv
h,ritten, the regulations intendetl bv the act u'ould
have dramaticallv impaired the abilitl,of developers
and lessors to lrlace restrictions on the erection and
maintenance of telecommunication devices. Of spe-
cial interest to The Counsekrrs, such regulations
would have dramaticallv impaired the abilitv of de-
velopers to create aesthetically pleasing commu-
nities. The.v rvould have precluded communitv
association boards of directors from attempting to
preser\.e propcrtr. r,alues bv enforcement of archi-
tectur.rl restrictions \\'hich restricted antennas and
other communication receiving tltvices.

The proposecl rules under the Telecommunica-
tions Act of 1996 are under attack bv manv or2;ani-
zations as being overlv liberal in permitting
telecommunications devices without restrictions. It
remains to be seen whether the proposed rules w,ill
be enacted. Of special interest to The Counselors is
that a nr,!r' cottage industrv has developed nhere
Counselors can provide advise to clients on the
placement and valuation of communication devices
which range in purpose from communications
through satellites to everything from airliners to
households. It remains to be seen whether the reg-
ulations under the act will be as liberal as curentlv
envisioned.

The New Proposed Federal Foreclosure Law
Of all the state laws which have remained individ-
ual in charactet perhaps the foreclosure laws have
been especially unique. Each state has had its own
laws and procedures regarding foreclosures, and
they vary widely from state to state. Now, federal
foreclosure laws are here, and more may be on the
wav In October 195, the House of Representatives

r Over time it is conceivable that securitized real
estate iN€stments u,ill become the core of real
estate portfolios \a,ith specialized in\€stments
taking the form of higher-risk vehicles.

r The playing field for real estate enterprises will
continue to change rapidly as firms compete for
market share and attempt to establish sustain-
able franchise ralue.

As in most turbulerrt enf ironments, changing
propertv and capital markets lvill create ner4'areas
of opportunity for real estate enterprises. The big
question is: Who n,ill capitalize on the oppor-
tunities that arise? Will it be existing real estate
or8anizations who rL'structure and regenerate their
operations to deal with the future? Will it be firms
from other industries who have alreadv accom-
plished much of the necessarv organizational re-
structuring and rvho will transfer these skills to real
estate, either directlv or through strategic alliances
u'ith other firms? Will it be brand new organiza-
tions, specifically designed and nurtured to capture
the opportunities presented?

Coming to grips with these questions will be
one of the major chalk,nges facing real estate

enterprises as they prepare themselves to enter the
highly competitive world of the 21st century.

NOTES
l. Forlrr. (December 14, 1992).
2. See Ileter C. Aldnch and Thomas C. Eastman, lM,orr Do )'0!

Irrsl: Watl,rg Ull lo a Neut Pal0digr? (Aldrich Eastman Wallch,
1995).

3. BrigBs Wengert Associates, "lnstitutfunal Investor Market Anal-
Ysis," (Julv 12, 1996).

.1. REIT5 are corporations and trusts opcrating in real estate whi.h,
after met'tinB a series of annual tests, elect a tax treatment which
allorvs the pass-throu8h o{ the majoritv of net income to inrcs-
tors without income tax at the entitv le\el. REIT5 can be public or
pri\,?te inconre to in\estors \,!,ithout income tax at the entitv level.
REII\ crn he Fuhlic or t'ri\dte enlitre5. Redl tsldte OFerating
Conrpanies (REOCS) are corporations operating in real estate
who do not seek the REIT tax election and are taxed like anv
olher corporation. \'lost of lhe commenl\ rn this section ah,ut
REITS also applv to REOCS.

5. Nlichael Ciliberto, REII5 /r,Ll R.dl f-slrlei li.,tr ,'lrrbls Rr
E.!/,r,i,r./, Lehman Brothers, (Decembcr, 19,5).

6. For lhe purpose of this discussion, the term "inrcstment ad\'i-
sor" is used interchangeablv rfith "investmeni mana8er"

7 In\estmenl advisors also ha\e created enterprise \,?lue as a result
ol t'st.blishcd client relationships wath pension funds. As p€n-
sion plrns become more soFhisticatcd and more rcal estate in-
vestnrent alternatives are .1t?ilablc, this premium can be
€xpected rc diminish. The degree of loss will depend on thc
abilitv of advisors to successfullv providc nerv investment alt!'r-
natives that tr,ill help them ret.lin.nd e\pand their client base.
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