
by the city) must be a direct, closer fit to the prob-
lems and harm resulting from the impact of a pro-
posed development.

Implications Ol The Dolan Case For Land Use
Regulation
The Dolan case deals with an on-site dedication
condition for land. In this case, the Supreme Court
did not say whether the rough proportionality test
should be broadlv applied to other development
impact exactions: (1) fees in lieu of dedicahon con-
ditions, (2) impact fees for improving public facili-
ties and (3) linkage fees for social welfare
programs. Under the rough proportionality test,
conditional demands that are based on municipal
findings could be subject to a higher level of scru-
tiny. Some conditional demands address needs and
conditions off-site and thus provide benefits to the
general public of the municipality. In many in-
stances, these demands have been held to be valid
under some federal and state tests that applied the
Thkings Clause of the Federal Constitution. These
tests were overruled or thoroughlv undermined by
the Dolan case. Thus, the newly fashioned rough
proportionality test will nou'be applied to off-site
exactions and their validity is not clear.ra

Real estate development planners should expect
land use planners, environmental managers and
natural resource consenationists to collect more
quantifiable findhgs, where appropriate, to justify
conditional demands. The impact of developments
and other land use changes are not all the same.
Some projects have incremental effects, such as the
small site improvements. However, a series of these
small projects, such as renovations of retail busi-
nesses on one street, could have a large cumulative
impact. Other large developments, such as malls
and subdivisions, have an immediate, broader im-
pact on public facilities and the environment. The
size of the project affects the kinds and uses of
studies and investigations used to collect findings
for assessing the impact of development. In deter-
minhg whether a rough proportionality is present,
these studies and investigations now need to show
a more direct, measurable connection between ex-
actions and the projected impact that creates the
conditions and problems to be corrected by exac-
tions. Real estate developers should encourage mu-
nicipal government to make more effective use of
area wide studies. When municipal governments
assess the impact of smaller projects, such as Ms.
Dolan's renovation, thev need to relate these studies
directly to the specific conditions and characteris-
tics of a smaller site so that a correct assessment is
made of its incremental impact on public facilities
and the environment.

Summary
The Dolan case represents a shift in legal doctrine
with many implications, but it still leaves many
unanswered legal questions regarding the scope
and application of the rough proportionality test.
The most significant question is whether the rough
proportionality test applies to impact fees and link-
age programs that are adjudicative decisions but
require real estate developers to pay money dtectly
to the govemment. Next, the Dolan case is not en-
tirely clear on how development impact exactions
that are imposed through legislative determinations
will be decided under the rough proportionality
test. The Supreme Court may, at this time, seek to
limit adjudicative decisions that are tailored and
targeted to gain certain benefits from specific devel-
opments. Finally, the rough proportionality test
consists of several factors that impact its application
and outcome of its application, depending on the
weight assigned by federal and state courts. These
factors are as follows: (1) scope of required govern-
ment determinations, (2) degree of impact exac-
tions, or (3) nature and extent of the projected
impact of the development.
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DOWNTOWNS
EMERGING IN
NEW FORMS

by James A. Cloar

I decade ago American cities were rcv.rmping
ll their dor+ ntovsn skylines. Block after block of

I l, new office towers and hotels seemed to confirm
that the city center nas alive and well, and reasserting
its place as the community's economic hub.

This was welcome validation for downtown ad-
vocates. The increasing exodus of retail shopping
that began after World War II meant fewer cus-
tomers on the sidewalks and in the stores, svmbol-
izing a loss of economic and social vitaliiy. For
many, shopping was the primarv link to iown-
town. It was an activity open to everyone.

So, when many traditional merchants began
closing or scalhg back their downtown locations,
the popular perception nas that these areas uere
dying. Understandably, many cities undertook a
variety of heroic but too often futile efforts to re-
verse or at least retard the trend.

The financial outlays hcurred sent most lo-
calities to the federal government for help with ur-
ban renewal programs. For many this was
considered ironic since it was the combined
Washington-backed interstate construction and
FHA/VA housing programs that had fueled subur-
ban growth in the first place.

Downtowns Re-emergence As The Office Hub
Though falling short of manv original goals, down-
town revitalization efforts seemed to finatly pay off
in the earlv 1980s. Developers responded aggres-
sively to pent up demand for office space and hotel
rooms, and with the availabilitv of liberal financing,
the city center's economic vitalitv seemed to be reaf-
firmed'. Again, the federal government played a
major role, primarily through Urban Development
Action Grants (UDAG) and favorable tax laws.

Planners and city leaders weren't the only ones
pleased with the revitalization efforts. The new
buildings commanded higher leases and, in turn,
prompted increased land prices. Propertv owners
raised their expectations, each anticipating that their
site was a prime location for the next new high rise.

The only bothersome issue was an occasional
complaint that downtowns were becoming large of-
fice parks, dead during nights and weekends. Non
commercial activities that couldn't compete for land
on a cost basis had to find more affordable sites in
outlying areas. The remaining retail frontages were
ripe for demolition to make way for the more dense
development justified by the higher land prices.

Iamas A, Cloor is presideti ol tle Tan|a DotL\rtou)n Partnet
ship (TDP), a fi.otc tu ltofit otgani:ttion. Thr Doltr otl,,t
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What initially were welcomed incentives often
turned out to terribly skew the normal balance be-
tween market and production. The saga of "see
through buildings" w,hich began in the suburbs,
soon impacted downtown areas in a massise wav

The Outlook For The Downtown Office
Today, despite some signs of stability, lingering real
estate doldrums still affect large segments of the
office sector. Many cities which norv boast of low
vacancv rates for Class A space carry large invento-
ries of unoccupied older buildings. The outlook is
aggravated by corporate downsizing and decentral-
ization. Trends such as telecommuting and office
"hoteling" mav further reduce the ratio of space
required per employee.

With 70 percent preleasing requirements nor,l'

the standard before new construction can be fi-
nanced, the task of aggregating sufficient firm com-
mitments from small tenants has become almost
impossible for larger buildings. Thus, as the office
market slowly recovers, it is doubtful that more
than a handful of million square foot structures will
be built in the foreseeable future. It is even more
doubtful that they n'ill be built downtovr'n. Corpo-
rations which might be candidates for a single-
tenant, build-to-suit are likely to have a large per-
centage of clerical or back office personnel, a situa-
tion that in most localities suggests a suburban
campus-type layout.

New Roles For Downtowns
As America's cities prepare to enter the 21st cen-
tury, the measures of success for downtowns are
ripe for change. If, for the most Part, the Sreat retail
giants have indeed abandoned the city center for
good and if new office structures u'ill be of more
modest scale, a new realism must make its way into
the expectations of both community leaders and
ambitious property o\^'ners.

lnvariably, people want their downtown or city
center to be the community focal point, the hub of
commerce but also of culture and entertainment.
They look for it to be the seat of local government
and education. They want it to contain restaurants
and specialty one-of-a-kind shops. It! where thev
look for the opportunity to come together for great
celebrations.

This article advocates that well-founded down-
town development will take a different form. New
office and retail structures will be built but at a

more modest scale.

Those cities which are enjoying a city center
resurgence -and there are a fair number of them-
are emphasizing such markets as the arts, tourism,
sports and entertainment. New retail ventures are
frequentlv oriented to these directions.

Entertainment Centers
The latest trend to catch the imagination of devel-
opers and planners is entertainment centers. The
entertainment complexes often feature interactive
arcades, virtual realitv attractions, large theme'
stores and multi-screen movie theaters. They build
on the understanding that the appeal of the retail
mall, especiallv for vounger people, is onlv coinci-
dentally for shopping. For many it is primarily a

place for entertainment.

Sports
Reversing an outward movement that began in the
1950s, nen,sports facilities now are returning to the
inner citv New basketball arenas in Orlando and
Phoenix and new baseball stadiums h Cleveland
and Baltimore are credited u,ith spurring ancillarv
development in the surrounding downtown dis-
trict. Evidence that sports venues could sen/e as an
economic redevelopment stimulus prompted the
decision in Tampa to build a nen' NHL arena near
the downtown waterfront. Buffalo, San ]ose, Den-
ver Charlotte, St. Louis and Washington, DC. are
among other cities where dou,ntown sports facili-
ties have recentlv opened, are under construction
or are planned.

The Arts
Surprising to some, the cultural arts are reported to
attract an even larger annual attendance than
sports. Here, too, there is a gro*'ing recognition of
the potential economic impact on a downtown. Al-
most immediately after relocating from a previous
site almost two miles awav the Dallas Museum of
Art began to thrive on the higher visibility of its
ne*'location lvhich provides easier accessibilitv and
proximity to downtown office workers and hotel
guests.

In several cities, both ne*,and existing mu-
seums, theaters and performance halls have joined
together to form arts districts. The most successful
districts are often marked by cooperatir.e ventures
amonp; the affected institutions for efforts such as
design compatibilitv, joint programming and mar-
keting, common signage and banners and shared
parking arrangements. Together they form a larger
presence, with the district itself becoming a desti-
nation and precursor of new restaurants, galleries
and complementarv retail shops. Tucson, Denver,
Dallas, Cleveland and Tampa illustrate this pattern
of development.

Tourism In Downtown
Tourism has emerged as an effective revitalization
focus and with good reason. As noted, downtowns
are becoming the home for more cultural, sports
and entertainment attractions. Restored waterfronts
and historic districts, normally found in or near the
citv center, are grolving in popularity.

prevention of flooding and the reduction of traffic
congestion were legitimate public interests. Next.
the Supreme Court also concluded that an essential
nexus existed between the pedestrian/birycle path-
way and providing an alternative means of trans-
portation. lt also found an essential nexus between
the floodplain easement and limiting development
on Fanno Creek. Therefore, the Pedestnan/bicycle
pathway and floodplain easement further legitimate
state interests.

The State lbsts
In deciding whether the City Planning Commis-
sion's findings were sufficient to iustifv the dedica-
tion conditions, the Supreme Court recognized that
state courts have been dealing u'ith the degree of
connection between exactions and the impact of the
development for approximately 30 years. The state
courts have developed three tests to deal with the
issue: first, the excessively lax or rationally related
test that gave too much deference to Sovernment;
second, the reasonable relationship test that is an
intermediate lerel of scrutinv and is applied bv a

maioritv of state courts; (lt r,r'as applied in the Do/arr

case by the Oregon courts.) third, the specific and
uniquely attributable test requires an exacting scru-
tiny or the highest level of scrutiny. It is applied in a

minority of state courts.

The Supreme Court held that the aPProPriate
federal standard was close to the reasonable rela-
tionship test. The Court referred to the reasonable
relationship test as a rough proportionality. The
rough proportionality test as defined by the Su-
preme Court states that:

No precise mathematical calculation is required,
but the city must make some sort of individual
determination that the required dedication is re-
lated both in nature and extent to the impact of
the proposed development.r3

The Oregon Supreme Court had held that the com-
mission's findings of fact demonstrated that the
dedication conditions demanded by the citv bore a

reasonable relationshiP to the Proiected impact of
the development. In applying the rough ProPor-
tionality test to the same findings, the U. S. Su-
preme Court did not agree.

Validity Of The Floodplain Easement And The
Greenway
Finding that floodplain easement of the greenn'ay
system was for recreational purposes, it concluded
that the floodplain easement was entirely without
the "required degree of connection" to reduce
flooding on Fanno Creek. Furthermore, it noted
that the city required all owners to leave 157c of the
land undeveloped for open space and landscaping
requirements. Because the city prohibited develop-
ment in the floodplain, Ms. Dolan could use the
floodplain area as part of this 15% requirement.

Effectively, the city controlled much of the flood-
plain for purposes of reducing flooding. Additional
control of the floodplain area by the city would
further limit Ms. Dolan's property rights by permit-
ting persons to walk in the floodplain area. The
Supreme Court could not find where the city had
ever made an individualized determination for a

recreational (floodplain) easement of the greenway
system that supported additional control.

The Supreme Court also found that city-
controlled public access was a loss of the rights to
exclude others, thus permitting the public to tram-
ple through Ms. Dolan's floodplah area. The Su-
preme Court had concluded in Nollar t. California
Coastal Connnissio,r that the right to exclude others
was one of the most essential rights in property. In
the Dolan case, it concluded that Ms. Dolan was
Iosing this right in the floodplain area. The flood-
plain easement as a public Breenway would be
opened to the public. It saw no need whv Ms.
Dolan should be asked to suffer a loss of the right
to exclude others when the city had already taken
sufficient action to prerent damage from the
floodin6;.

Most troubling is the Supreme Court's use of
the right to exclude others as the property ritht to
protect commercial developments. In Nollal the Su-
preme Court observed that the right to exclude
others ll?s an essential property right in the private
use of land. In the Do/nn case, the court extends
that concept to property in commercial use.

The Pedestrian/Birycle Pathway
Next, the Supreme Court turned to the pedestrian/
bicvcle pathwav It left Iittle or no doubt that the
pathway lacked a rough proportionality to the citys
need to reduce traffic congestion caused bv the im-
pact of Ms. Dolan's development. The city's findings
of fact that an increase in vehicular traffic "could"
be offset by the pathway did not establish a rough
proportionality rvhere individual determination is
required. The finding of an increase h vehicular
traffic did not demonstrate, according to the Su-
preme Court, that the public (emplovees and cus-
tomers) using Ms. Dolan's new retail store would
use the pathn'ay.

Under its rough proportionality, the Supreme
Court wanted to see a direct, quantifiable connec-
tion to demonstrate that the pathway dedication
"will, or is likely to" offset an increase h vehicular
traffic in the CBD Just saying it could occur, be-
cause more traffic is anticipated from the expansion
of the retail store, is constitutionallv insufficient to
justify a dedication condition for a pedestrian/
bicycle pathway. In sum, the rough proportionalitv
means that "degree of exactions" (benefits gained
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In Agins zr City of Tiburon,s the Supreme Court
elaborated on the nature of the gorernment action.
The Supreme Court stated that a valid regulation
must "substantiallv advance a legitimate state inter-
est." In Nollarr u. Calit'ornia Coastal Connnission,e the
Supreme Court further elaborated on the nature of
the government action bv holding that an "essential
nexus" must exist between the exaction (a dedica-
tion condition) as applied to the landowner and the
state interest (visual access) to be advanced. In the
Dolan case, the Supreme Court took up where it left
off in Nollan.

The Right To Receive Just Compensation
The Takings Clause of the Fifth Amendment states
that: "nor shall private property be taken for public
use, without just compensation." The Takings
Clause protects propertv rights from the exercise of
eminent domain power and from some types of
regulation. There has long been significant public
debate on the level of protection this clause gives to
propertv rights.

In the Dolan case, however, the Supreme Court
explicitly gave more protection to property rights. It
noted that there was no reason to relegate the Thk-
ings Clause to the "status of a poor relation" to
other amendments of the Bill of Rights, such as
speech, religion and unreasonable search and sei-
zure that are fundamental liberties.

The Supreme Court gave more protection to
property rithts through the Takings Clause bv in-
voking the unconstitutional conditions doctrine. It
stated that the "unconstitutional conditions doc-
trine," heretofore applied to fundamental rights,
now protects the right to receive just compensation.
In the Dolan c?se, Chief Justice Rehnquist, writing
for a 5-4 majority, states that:

government mav not require a person to give
up a constitutional right-here the right to re-
ceive iust compensation when propertv is taken
for public use-in exchange for a discretionary
benefit conferred bv government where the
property sought has little or no relationship to
the benefit. to

Stating it more generally, "tovernment may not
grant a benefit on condition that beneliciarv surren-
der a constitutional right, even if government may
withhold that benefit altogether."rr Under this doc-
trine, the Takings Clause prevents government from
making regulations that permit it to do w,hat it can
not do with its eminent domain power-take prop-
erty without paving for it.

Ms. Dolan was given the choice between sur-
rending her right to receive iust compensation or
receiving a building permit, a discretionarv benefit.
Ms. Dolan argued that the benefit conferred on her
by the city would not justifv the dedication condi-
tions and thus, should not be considered as just

compensation, In addition, she argued that the city
did not identifv anv "special quantifiable burdens'"
created bv the impact of the expansion of her store
and that the impact of the expansion would not
justify the floodplain and pathway easements
r,,'hich were being required of her Lastlv she ar-
gued that her situation h,as not so unique that she
should bear a burden not borne by the public in
general. Another factor influencing the court's deci-
sion regarding Ms. Dolan's challenge lvas that land
dedication conditions require owners to grant a
tleed for a portion of their land as part of an appli-
cation for a building permit and thus are adjudica-
tive decisions. It noted that these decisions are
unlike legislative determinations that usually are
area widi, e.g., zoning. Perhaps, the Supreme
Court noted the greater opportunitv for extortive
behavior in adjudicative decisions.

The Dissenting View
Justice Stevens, writing in dissent, beliel'ed that the
Supreme Court invoked this doctrine to invalidate
land use regulations that it feels are unwise restric-
tions on property rights. He v!'ould find that the
city and Ms. Dolan engaged in a "mutuallv benefi-
cial tr.r nsaction" - an exchange of a building permit
for a permanent public easements-and thus the
doctrine did not applv Furthermore, the right to
receive just compensation exists onlv if the citv
takes Ms. Dolan's easement. lt had-not done so
according to the dissent and if it had, the building
permit should be considered as just compensation.

Justice Stevens is also concerned about the shift
in thc burden of proof. The Supreme Court ac-
knolvledges, in a footnote, that the imposition of
the dedication conditions was an adjudicative deci-
sion and thus, "the burden [of proof] properly rests
on the city"'r to justify the dedication conditions.

The Essential Nexus And Higher Level Of
Scrutiny
Both the Oregon courts and the U. S. Supreme
Court generally agreed that the essential nexus ex-
isted in the Dolrrn case. The U. S. Supreme Court
noted that the citv had conducted a traffic studv
that identified traffic congestion in the city's Central
Business District (CBD). The studv recommended a
pedestrian/bicycle path as an alternative means of
transportation in the CBD. In addition, the Supreme
Court also noted that the citv had established a
Master Drainage Plan based upon a studv of Fanno
Creek. That plan indicated that urbanization and
natural conditions along Fanno Creek caused an
increase in flooding. The plan recommended,
among other things, that the city preserve the
floodplain as part of its greenwav system and pro-
hibit building in the floodplain. The citv adopted
the recommendations of both the traffic and drain-
age studies. The Supreme Court concluded that the

fburists are a good market for downtown busi-
ness hotels, and many provide favorable weekend
rates. Numerous places of interest are often avail-
able within walking distance or a short ride bv taxi
or public transit. In turn, tourism provides an addi-
tional market for restaurants and shops other\r'ise
dependent solely on the nine to five work force.

Baltimore, Norfolk, Neu, Orleans and Seattle
are among the cities that exhibit the economic im-
pact of revitalized ltaterfronts. The Main Street pro-
gram of the National Trust for Historic Preservation
helped demonstrate the drawing power of restored
older buildings, particularl), in smaller towns. Old
Ibwn in Alexandria, Virginia is a wonderful exam-
ple of a successful historic district r.r'ith a waterfront
setting.

Managing Downtown's Assets
Attracting tourists requires a new wav of thinking
for dou,ntowns, particularly in Florida where Dis-
ney, Busch Gardens, Universal Studios and others
offer experienced, sophisticated and well-funded
competition. On the other hand, a good theme
park can actually be a model rather than an
impediment.

What shapes the experience for the tourist,
prompting them to make a repeat visit or give a

favorable recommendation, is similar to what
makes downtown an attractive place for business.
The customer experience is favorablv influenced by
cleanliness, timely repairs, user-friendlv design,
good directional signage, a sense of security and
personal attention. These are among the factors that
allow downto*'n Orlando, for hstance, to hold its
own in a market that is also sened by some of the
world's premier tourist attractions onlv a fe*'miles
away.

Providing a higher level of services is difficult in
downtown areas where the inftastructure generally
is older and more intensely used. With federal cut-
backs, local governments are strapped to fund ser-
vices as r.r,ell as development. Civic organizations
are well-organized and articulate; their demands for
improved neighborhood security and other
residential-based programs take prioritv in leaner
times.

ln many cities, public-private partnership is tra-
ditional and typically applied to the development of
critical communitv proiects. The privatization of
services, howevet is a more recent trend. The con-
cept had its roots in a varietv of specific programs
such as those initiated by Downtown Tulsa Unlim-
ited. DTU is a private, nonprofit that in the earlv
1970s contracted with the Tulsa Urban Renewal Au-
thoritv to manage parking operations on cleared
predevelopment land parcels, providing shuttle bus
sen,ice for transport lvorkers from peripheral lots to

the office core. In addition, DTU offered sidewalk
cleaning services to subscribhg dorvntou,n
businesses.

The concept lvas popularized with the develop-
ment of the 16th Street Mall in Denver From the
outset, it was acknowledged that the dollars spent
on this marrelous civic improrement would be
r+'asted if not accompanied by an intensive program
of cleanliness, maintenance, marketing and promo-
tion. The creation of a Mall Management District,
funded bv assessments against affected properties,
provided the financial resources to insure an effec-
tive, dependable program of services. Recentlv, the
district concept was expanded to include a larger
area of the dou'ntown.

The advantage of these programs is that thq/
provide a consiste.nt funding source, spreading the
burden over all benefitting properties. Ti'picallv the
programs are admhistered by existing dow,ntown
organizations or neu'lv created quasi-public or non-
profit entities whose sole focus is the citv center
district.

There are now reported to be over 1,000 such
districts throughout the United States and Canada.
Similar programs are emc,rging o\'('rseas, partic-
ularly in England. Initial resistance normally in-
cludes concern that the proposed services should
be provided by the municipality and that city 961-
ernment may use the existence of the assessment
district as an excuse to further reduce doh'ntown
expenditures.

It is crucial to get bevond philosophical oblec-
tions and to obtain binding commitments that
funds will go for services beyond the level alreadv
provided. Once implemented, successful programs
pav constant attention to feedback from propertv
owners through nera'sletters, meetings and other
forums. Though most districts have a sunset provi-
sion, it is rare that one is not recertified.

The management programs are the latest trend
as cities take charge of their own future. Depen-
dence on the federal government has often led com-
munities in the wrong direction or prompted ill-
founded expectations. As financial support be-
comes more limited, the successful downtou,ns of
the future will once more reflect those qualities that
initiallv gave them strength.

Their function again will be as the community
gathering place, the focal point for civic and social
tife that binds the various neighborhoods together.
To do so u'ill require local acceptance of a ner,',
vision which is rooted in realistic but ambitious
expectations, persistence to overcome setbacks
along the wav and, above all, an entrepreneurial
spirit and cooperation.
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