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by Rocky Tarantello, CRE

fn he legal landscape appears to be overwhelmed

I with real estate and property law disputes
I. ranging from professional standards to bank-

ruptcy reorganization. Even the relatively recent
emergence of "alternative dispute resolution" or
eDR" (arbitration and mediation) has not signifi
cantly impacted the incidence of legal battles being
waged in the courts. Issues including damage esti-
mation, construction defects, standards and prac-
tice, reorganization plan feasibility and lease
mititahon are but a few of the many areas in which
counselors and other real estate experts are called
to provide expert advice and testimony. This rapid
escalation h the use of real estate experts has been
particularly stimulated by the pervasive decline in
real estate values as individuals and companies
seek to unwind real estate transactions in an at-
tempt to mitigate the negative effects of prior deci-
sions. Hence, we find ourselves in an environment
demanding the service of real estate experts who
are generally unfamiliar with the ethical dilemma
inherent in their task.

Source Of Conflict
Counselors of Real Estate (CRE's) along with other
professional real estate designates are frequently
called upon to perform senices as real estate ex-
perts. As members of professional organizations,
they agree to be bound by standards of conduct
which generally require that their knowledge, expe-
rience and iudgement will be applied fairly and
unbiased. But there is an implied (if not contrac-
tual) duty to act h the best interest of the client. I
have never personally been instructed by a client to
"do as you wish" or "forget what's best for me, just
do what you think is right." As a practical mattet
even though clients frequently inform you as to
what result or conclusion they desire, counselors
are rarely instructed to provide particular conclu-
sions nor should we provide them when we believe
otherwise. Yet despite the unspoken courtesies ex-
changed between client and counselo4 little doubt
exists regarding the duty of the counselor to put
the interests of his client before all others, including
his own. This fiduciary relationship between coun-
selor and client lays half the foundation of the ethi-
cal conflict.

The other half of this ethical conflict comes not
from client/counselor relationships, but from the
role that experts play in their service to the courts
or ADR panels as expert witnesses. In my own
case, this role was defined during an informal con-
versation with a U.S. Bankruptcy Court judge. He
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f't or the real estate counselor, the probability of
l'{ dealing with conflicting interests and goais in
I client service is significant, since he often is
confronted with having to resolve difficult, gray-
area ethical situations. Real estate ethics include the
relationships between the practitioner with the cli
ent; with other individuals; with other real estate
professionals; with other professionals such as at-
torneys, title company personnel, surveyors, etc.;
and with the public. What obligations exist with
these relationships, and how are conflicts resoh'ed?
How does the present business world impact real
estate ethics? The answer is, in short, profoundlv
Deciding to do the right thing is easy. Deciding on
the right thing often is very difficult. Here are sev-
eral examples to consider.

A Compromising Position

Conllict
I performed real estate counseling services for a

client on a ranch propertv in preparation for fore-
closure. After the client completed the foreclosure
and resold the property, I was asked by a bank to
appraise part of the property for fhancing. Before
proceeding, I first obtained the client's permission.
Subsequentlv, the fee was not paid, and I filed suit
against the bank and the owner who had agreed to
pay. The owner filed bankruptcy, and I was subpoe-
naed for a deposition and requested to bring "all
records pertaining to any services I may have per-
formed regarding the subject property" without
limit. The purpose of the deposition was to gather
evidence in an attempt to prevent foreclosure, not
in regard to mv claim.

Clearly a conflict existed because my first client
financed the remaining part of the propertv and
also was probably involved as a creditor. Ib provide
information on the counseling assignment might be
detrimental to his position. My available alterna-
tives were to: 1. comply with the request; 2. appear
for deposition, but refuse to answer questions re-
garding the first assignment; 3. contact the first cli-
ent for permission to reveal the information; 4. seek
to quash the subpoena by contacting the attorney
representing the lender trying to foreclose; 5. en-
gage my own attorney.

Rxolutiort
Since I felt strongly about my obligation to the first
client, I engaged an attorney at mv exp€nse to pre-
vent discovery of the counseling hformation. To
involve an attornev representing any part in the
Iawsuit might have compromised my position.
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A Conflict Of Interest?

Conflict
I was engaged by an attorney representing an in-
surance company to investigate the effect of a range
fire on value and marketability of a ranch Property.
The client was accused of permitting a controlled
burn on his ranch to get out of control and burn
hundreds of acres on adjoining ranches. In the
course of the investitation, I gained the confidence
of an owner who had suffered a similar fire, and he

spoke frankly with me. Subsequently, I was con-
tacted by an attorney defending another insurance
company in a claim for damages-by the individual
w,ho confided in me. It would be a profitable as-
signment because of my previous experience, and
there was no conflict of interest. Since I felt it would
be taking unfair advantage of someone who had
confided in me, I decided to decline the
assignment.

Subsequently, I was contacted by an attorney
for the property owner who asked that I work for
him against the insurance company. When he
learned that the insurance comPany attorney had
previously contacted me, he was delighted because
I obviously would be a persuasive witness for him
to cite when he informed the jury I had been
sought by the insurance company.

Resolution
Certainly, I had no conflict of interest, since a differ-
ent attorney and insurance company were involved.
Again, the assignment would be profitable because
of my experience. Howevet I reluctantly declined
the assignment because I felt it unfair to the insur-
ance comPany.

When Is Fair-Fair?

Conflict
In another case, I was not involved directly, but my
counsel was sought by a friend. A client had signed
an earnest money contract to sell a property; how-
ever, it was subiect to clearing up several property
line encroachments- my friendt assignment. AI-
though one of the owners agreed to sign the neces-
sary instruments, another responded with, "I won t
sign anything of the kind, but I will offer $10,000
more than the current offer. AIso the owner will
save the commission if he has not signed an exclu-
sive listing." My friend's client badly needed to sell
at the best possible price.

Financially, the best results for his client would
be for the contract to fail so a sale could be consum-
mated with the neighbor. My friend could advise
his client to inform the broker and buyer that it was
not possible to clear the encroachment, cancel the
contract and return the earnest money. This would
leave him free to accept the higher offer. Ethically,
however, to recommend this course of action would

be questionable. Clearly, it would be disadvan-
tageous to the listing broker who would not be
protected in such a sale. It might be unfair to the
buver to simply void the contract and return the
earnest money without making him aware of the
alternative.

Rerolutiorr
My recommendation was to inform the owner of
the neighbor's reaction and to caution him that to
void the existing contract on the grounds already
mentioned here and to accept the new offer might
result h a lawsuit. The broker should be advised of
the inability to clear up the encroachment. if the
prospect was willing to close promptly, subject to
the encroachment, the seller should do so. If not,
the earnest money should be returned and the
seller should pursue other opportunities. There
should be no mention of another offer because it
could be perceived as an attempt to exert pressure.
My sug€iestion was followed, and the buyer de-
cided to accept the encroachment and close
promPtly.

Client V Client
Comal County was a previous client, and we had a

good relationship. Subsequently, I was engaged by
an attorney representing a client with a claim
against Comal County. Ms. Odmark had pur-
chased property, some years ago, consisting of a

residence and two lots located between the beauti-
ful Guadalupe River and a county road. She
wanted to construct a second residence on the site
and applied to the county for a septic tank permit
and verification that the property was out of the 100
year flood plain. The county consented, but only
after she dedicated a 30-foot wide drainage ease-
ment between the two residences to allow for the
maintenance of a grass-lined ditch. It was antici-
pated that the culverts under the county road at
that point would be replaced with larger ones. No
construction or maintenance took place.

In 1993, a hard rain in the drainage area re-
sulted in one of the houses flooding due to the
undersized culverts and severe erosion of the drain-
a8e easement area. The erosion extended beyond
the easement area, washing a substantial part of the
yards into the river. Consequently, the county en-
gaged an engineering firm to design a concrete
drainage structure enclosed by a six-foot chain lhk
fence to be constructed with the existing easement.
However, an additional seven-foot wide easement
on each side would be required for maintenance of
the structure, such as cleaning out debris.

The new easement line came within five feet of
the larger of the two residences, much to the
owner's displeasure. As a concession the county
agreed, as a condition of the easement, to utilize
the access easement toward the smaller residence

In his recent book on professional compensa-
tion, Derek Bok quotes T.S. Eliot: 'As a societv we
much prefer to leave our values undisturbed while
going to great lengths to create in T.S. Eliott $'ords,
'a system that is so perfect that no one needs to be
good."'

In nrany nays each of us is as much a social
justice or single issue politician as we are a Kan-
tian. We take umbrage when we find ourselves in
the minority within the conte.xt of an organization,
hstitution or societv at large; and we wrap our-
selves in the cloak of moral self-righteousness and
attack the "evil" organization that has done us in.
Yet we knoh, in our hearts that good leaders require
good servants. In fact, as the late Robert Greenleaf
noted, good leaders need to be good servants. We
must each learn to be loyal members of institutions
while retaining our individual ethical vigilance.

Perhaps John Gardner came closest to describ-
ing the covenantal relationship required between
individuals and organizations in his fairly recent
Stanford commencement address. Gardner stated
that we must find a wholeness hcorporating diver-
sitv We must neither suppress it nor make it a

tyrant. We must respect diversity. Each of us must
ask what we can contribute to the whole. Gardner
concludes that wholeness incorporating diversity
defines the transcendent task of our generation.

Conclusion
Ethics is not easy or loose. Ethics is tough and
hard. We must learn and decide who we are.
Where do we draw the line? What are we willing to
lose for? Ethics isn't always winning. Cheaters do
prosper. Ethics is losing in the short term for a

longer term sense of self-worth and transcendent
values. Learning to live ethically is learning to live
with oneself, learning to live h community and
learning to live in that Breat stream of humanism,
including theology and religion, that forms our
Western culture. It is not a process that is com-
pleted at our mother's knee or in graduate school.
For the truly conscious person, it is a lifelong pro-
cess of growth and maturation which, by its very
nature, can never be perfect or complete.
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step ethical decision making process which I shall
discuss in some detail.

Identify the stakeholders. Paul Tillich writes that if
we become insolated moral agents we are almost
certain to commit immoral acts. We find our moral-
ity in conrmunity, removing our ego and letting in
the world. Many social scientists echo Tillich's the-
ology. Ti,achers of ethical reasoning urge us to in-
clude as many stakeholders as imaginable in our
decision making process. The more creatively and
imaginatively one begins to think about broadening
the list of stakeholders, the more ethically aware
one becomes. What about Michael Millkens chil-
dren? What about the children of laid-off workers
in a takeover? Moreover, the broader the commu-
nity of decision makers, the broader the list of
stakeholders. I urge my students to avoid isolation.
A peer group on the job to discuss issues is alwavs
best. Since we do not always work in an open envi-
ronment, a professional peer group of ex-
classmates, a church professional group or trusted
close friends becomes essential.

Identify the elhical Ttrinciple. We often confuse our
hurt feeling;s or disappointments for ethical issues.
Through discussion, be certain a real ethical issue
exists. Mv father always told me: "You get vour
loving at home!" If there are only 20 or so key issues
in a career, be certain you are not using yours up
too rapidly. Ethics is tough-minded business. If
utilitarianism is the norm, begin to discern the dif-
ference between the issues of being in the minority
and basic unfairness or lack of intetrity. Strip out
the emotion. Ethics trumps expediency.

Ciotrsc ore ethical principle. The true spirit crush-
ing ethical dilemmas are nhen one is caught be-
tween two opposing powerful ethical issues. These
are among the 20 big time life decisions. If you are
to be human and act out your own life, you must
make a choice. To refuse to choose is to lack integ-
rity. This is the stuff of great drama and great
literature.

Paul Tillich in his "My Search For Absolutes"
wrote; 'i . no moral code can spare us from a deci-
sion and thus save us from moral risk. . . . Moral
commandments are the wisdom of the past as it has
been embodied in laws and traditions, and anvone
who does not follow them risks tragedy. . . . Moral
decisions involve moral risk. Even though a deci-
sion may be *'rong and bring suffering, the creative
element in every serious choice can give the cour-
age to decide. . . . The mixture of the absolute and
the relative in moral decisions is what constitutes
their danger and their greatness. It gives dignity
and tragedv to man, creative jov and pain of fail-
ure. Therefore he should not try to escape into a
willfulness without norms or into a securitv with-
out freedom."

Ethics Of Organizations
We have been speaking, thus far, of individual
ethics; but what of institutional ethics? How do we
inculcate an ethic within an organization or an in-
stitution or a society? There are those who say that
in an age of normative ethics and utilitarian ethics,
our institutions no longer work for us.

whenever possible and to use the other side only
under emertency conditions. My role as a real es-
tate counselor was to determine the proper criteria
for estimating the proper compensation to the
owner based on a new taking, damages resulting
from flooding of the residence and erosion, and
any decrease in value resulting from the failure of
the county to properly fulfill its responsibilities.

In the course of reviewing all the information
available, I discovered a serious problem caused by
the design of the proposed structure that would
prevent utilization of the easement on the smaller
residence side without encroachment on the prop-
erty or considerable preparation. Clearly, the con-
cession given in the easement could not be
honored. The case was scheduled to be heard by a
mediator within a very short time. lf I cited the
design deficienry it would reflect badly upon the
countv whose inte8rity was already in question.
On the other hand, if I made the county aware of
the problem before the hearing, it would probably
result in an increased easement area taken or the
withdrawal of the concession.

Resolution
After reflecting on the alternatives, I decided to in-
form my client and her attorney of my findings. In
accordance with their wishes, I pointed out the de-
sign fault during the hearing. Partly as a result, the
client received what she and her attorney consid-
ered a fair settlement. I had concluded that my
prior relationship with the county should not influ-
ence me in anv way. I felt no responsibility to in-
form the countv of a circumstance it should have
known about since it had the services available of
the design and county engineers.

Highest And Best Use
The property was the site of a concrete readv-mix
plant and an asphalt paving plant. Part of the front
of the property was being taken by the state for
highway widening, and the owner had not ac-
cepted the state's offer. After a commission hearing
and appeal, the case was set for jury trial, and I
was employed by the condemnor to appraise the
prop€rty. [n the course of inspecting the property, I
observed that the asphalt delivery trucks were rou-
tinely cleaned at the edge of a draw on the propertv.
Petroleum residue was washed into the watershed
and downstream. My conclusion of highest and
best use n'as for commercial development in the
future with the present usage in the interim. How-
ever, the threat of pollution resulting from the truck
cleaning clearly was a problem.

In preparing my report I could comment on the
need for a Phase 1 inspection and provide onlv min-
imal comment on the conditions. There was appar-
ently little, if any, effect upon the highest and best
use of the property in mv opinion, and no effect

upon the compensation to the owner. On the other
hand, the owner was contendint that the present
use was the hithest and best use, and in that case,
the continued pollution would be a serious consid-
erahon. Presenting such evidence would be impor-
tant to refute its contention of H & B Use. I felt an
obligation to my client to present evidence to sup-
port my H & B Use contention, and I described the
existence of the pollution threat in my report.

As a result, the assistant attorney general han-
dling the case felt an obligation to inform the state
and federal agencies of the condition. They investi
tated and issued orders requiring correction, reme-
diation and threatening fines. The owner naturally
was furious. During the trial the condemnor pre-
sented evidence on the environmental violations,
and the condemnee protested the use of other gov-
emmental agencies to penalize an owner who did
not accept the state's offer. The verdict was favorable
to the state, but the court set aside the jury verdict
and found for the owner on grounds not connected
with the environmental issue. The case is now in
the appellate court system.

R*olution
Although admittedly controversial, I stand by my
decision. Had the appraisal been prepared for an-
other client and another purpose, I would certainly
have felt obligated to reveal my findings, as I did.

One Property, One Client, Three Assignments
Sometimes the practitioner is placed in an awkward
position by the client, not specifically on an ethics
question, but rather on business judgment. For a
number of years I performed an annual inspection
of two adjoining lots of very low value for the trust
department of a large bank. Although inspection
consisted of photographs and visual inspection for
current physical conditions, the low fee made the
inspection unprofitable. This was clearly an accom-
modation to my client.

I was then contacted by the client and asked to
perform an appraisal of the prop€rry since I was
already familiar with it. It was a difficult call
because the lots were marginally large enough to
accommodate a small residence after a septic tank
variance was obtained from the county. Although
the view was good. neighboring properties were
low cost second homes with only fair maintenance.
Obviously, the market was thin. Nevertheless,
the appraisal was performed, again as an
accommodation.

Some time thereafter I was again contacted by
the client. The property was to be placed on the
market and other brokers in the area were not inter-
ested in handling it. Would my sales department
please sell the property as expeditiously as possi-
ble? My first impulse was to refuse the listing be-
cause of my previous involvement.
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Likewise in his autobioEraphv, Menories,
Dreanrs, Reflections, Carl Jung writes of the existen-
tial anxiety of moral decision making: "We must
have the freedom in some circumstances to avoid
the knolvn moral good and do what is considered
(e.g. normative) to be evil, if an ethical decision so
requires. As a rule, however, the individual is so
unconscious that he altogether fails to see his own
potential for decision. Instead he is consistently
looking around for external rules and regulation
which can guide him in his perplexity."

In resolving true ethical choices, be certain to
understand why you chose the path you chose and
why you rejected the path you rejected. Loyalty is
perhaps the weakest ethical standard, and the pre-
servation of human life may be the strongest. You
must be tough enough to make a decision when
you have sought out divergent points of view and
all that needs to be known cannot be known. You
must at times answer questions which have no es-
tablished solutions.

Creatirely examirte options. We so often lock our-
selves into a bhary decision path. The answer must
be either/or. Yet so many issues come at us all
jumbled amidst ambiguity and paradox. We often
sail right through without even disceming the ethi-
cal issues, or else we make a snap either/or judg-
ment. The ambiguity of many dilemmas cries out
for a polyphonous response. Stop, gather your com-
munity of peers and come up with as many options
as possible for consideration. Perhaps, for example,
in a don,nsizing strategy, instead of firing every-
body, you can afford to keep their health benefits
going for an additional six or twelve months.

Mnxinize long tenr bcnefits. We are back to the
utilitarian model once again. Note the key words
"long term." A broad list of stakeholders r.r,ill hetp
move from my short term needs to the long term
needs of others. At an earlier step, we suggested
stripping out emotion. Perhaps at this final step we
may re-integrate emotion and compassion. The util-
itarian greater good must be balanced with the
need of the minority. Solutions may appear ambig-
uous. We may both rely on virfue and impose sanc-
tions. We may empower others with our solutions,
but we will also insist on accountability. The best
solutions may follow the tightloose Peters and Wa-
terman model described in In Searclt ol Excellence-a
model of freedom with control.



Resolutittn
I sart, no conflict of interest because the contract r as
initiated by the client, and I felt some obligation to
assist. Unfortunately, the market for the property
turned out to be even poorer than I anticipated.
After considerable market exposure, an earnest
monev contract offer came in for significantly less
than the appraisal. It was presented and reluctantly
accepted. Although the client was apparently satis-
fied with the results, I think the experience proba-
bly reflected unfavorably upon our firm. Even
without any conflicts of interest or questions on
ethics, careful consideration must be given to cir-
cumstances that involve the rendering of several
services for the same property.

An Unfair Position
A ranch property had been sold in the early 1980s
when prices were rising almost daily and the sky
was the limit. The owner carried the note and now
years latet payments were no longer being made.
The purchaser took bankruptcy, and we were em-
ployed by the note holder to appraise the property
in preparation for foreclosure proceedings. The
owner agreed to our inspection, and he volun-
teered that the property was for sale with a price
obviously far in excess of the value. He would wel-
come our participation in marketing the property.
Our reply was that we had no interest h listing the
properry but would keep it in mind if we heard of a

prospect.

During testimony before the bankruptcy judge,
I was asked by the attorney for the bankrupt about
the conversation to market the property. He was
insinuating that I had low-balled the appraisal be-
cause I had not sold it and collected a commission.
I was not allowed to explain my answer and, later
in the hearing, was chastised by the judge for im-
proper action. I was absolutely furious because
there was no improper action of any kind on our
part.

Resolution
I told my client'-s attorney that I intended to write
the judge, setting him straipiht on the facts. The
attorney asked me not to do so, or at least to wait
until the case was concluded. I reluctantly agreed in
the client's best possible interest. Unfortunately, it
was an extended time before conclusion of the case,
and I never wrote the judge. In retrospect, I proba-
bly should have insisted on my right to make him
aware of the facts to protect my reputation. As to
the outcome of the case-the judge ruled that my
valuation was too low and allowed the bankrupt to
keep the propertv, subject to my clientt note. Sev-
eral years later it was finally sold for less than my
appraisal in spite of rising prices in the interim. I
had the last laugh, but my client suffered the loss.

Make Your Choice
These represent my recent personal experiences as
a small town, small office practitioner who special-
izes in providing litigation-oriented real estate ap-
praisal and counseling services. Although the
specifics will obviously vary, all real estate profes-
sionals frequently have to confront ethical choices.
What is best for the client? What is best for the
profession? What is best for me and my practice?
The answers, in the context of overall fairness and
equity, are not always easy. In the final analysis, if
one can say in all candor, "l have considered all
facets of the matter and can defend my decision to
my own conscience," the resolution probably is
right.

prioritization, and focus; and by way of an intel-
ligent and ordered reasoning process, to discern a

viable plan of action. At least that's what I thought
the top business schools did.

Ethical Decision Making
I am indebted to my friend, Michael Josephson of
the Josephson Institute of Ethics, for much of the
structure which follou's. Michael proposes a five

5

One Way of Thinking About a Viable Approach to Business Ethics

Work to maximize the potential for constructive agreement in the center
rather than ignoring the other disciplines and heightening the differences
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