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Mt. Whitc it tlt Real Estate Dewlopment Manual, edited by

Ierome B. Alenick, ann published by Warren, Gorhafi {, Ianlott,
1990. The lrct is Ethics in The D€\elopment lndustry rny' tle
serord rs Real Estate Counseling in the Development Process
Considerahle na! mnlerinl, ittaludilg the case slualies, has been

added.

m o discuss ethics and how it relates to the

I Counselor of Real Estate, one must define
I what is meant bv real estate counseling. The

real estate service business generally consists-of bro-
kers, who are paid commissions under the laws of
agencv on the basis of successful performance for
sales or leasing, and, tntngt:rs, who operate real
estate and are paid from the gross operating income
of the property, usually on an agreed percentage
basis, or occasionally on flat fees. Appraisers oc-
cupy a special niche in providing detached, impar-
tial, ob,ective service to owners and others in the
valuation of the client's property or prospective in-
terest in the property. Counselors are unique be-
cause thev may provide a wide range of passive or
active services that could otherwise be performed
by brokers, managers and appraisers. Counselors
also are distinctive because of their special advisory
relationship with the client and because of their
method of compensation.

Real estate counseling is the business of analyz-
ing specific real estate problems and needs for
agreed fees, drawing conclusions and making rec-
ommendations to a client. Some real estate coun-
selors regard themselves as professionals. Howevel,
they may better be described as business people
with professional motivations. The concept of pro-
fessional motivation requires adherence to a more
strict code of ethics and standards of practice than
may be characteristic of many businesses. But,
have the CREs created a sufficiently descriptive
code of ethics in keeping with their fiduciary obli-
gations? This article will attempt to answer that
question. The nature of the consulting problem fre-
quently calls for an objective, dispassionate and
professional solution. In this instance, the coun-
selor acts in a passive way on the client's behalf. lf,
thereafter, the counselor is engaged to implement
his recommendations, then he will serve in an ac-
tive role.

Types Of Compensation
Most counselors h the larger realty companies are
paid on a salary basis and also receive an annual
bonus for their production and ability to obtain
new business. The prevailing counselor culture is to
ioin people together in a common mission by
stressing the importance of teamwork in the con-
sultative process. Thus, the intra-office work envi-
ronment is almost wholly non-competitive, and,
the concept of ethical conduct starts in-house. It is a
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Perfection is too much to expect, and the per-
ception of perfection is even less likelv The onlv
solution is to maintain a wide margin between con-
duct and the boundarv of impropriety, and to treat
appearance as reality. Every action must be di-
rected tou,ard the further development of a charac-
ter that abhors mistreatment of those who rely on
us. Constant consideration must be given to ap-
pearances, regardless of our view of realitv because.
the perception by others leads to their actions
which create our reality. We must conduct our-
selves in an exemplary manner, and be sure that
appearances do not contradict the reality of that
conduct.

While all conflicts of interest cannot be com-
pletely avoided, it is essential that they be acknowl-
edged, and every effort must be made to prevent
harm to the client. A material conflict may require
withdrawing from the assignment, an alternative
preferable to risking one's reputation. Recognition
of the potential for damage is the first step toward
neutralizing the risk, and full disclosure to the cli-
ent, in advance, is a demonstration of Bood faith
and an expression of paramount concern for his
best interest.

Conclusion
The potential for conflicts of interest pose a major
threat to the reputation for integrity and honesty so
treasured by the professional, and the appearance
of such a conflict can be as dangerous as an actual
conflict. Some are easily recognized while others
may be quite subtle and insidious. Ultimately, suc-
cess in dealing with conflicts of interest, as with
other ethical questions, depends on an unending
examination of one's own principles and standards
of conduct and a continuing firm commitment to
defend them. Simply put, thou shalt not steal, and
thou shalt not present the appearance of stealing.
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to compromise the relationship with the trust client
causes great harm to the reputation of the bank.
Obviously, sound poliry precludes sale to the bank
or its employees.

Legal And Corporate Relationships
Other examples of potential or real conflicts
abound. Is the law firm advising a merger or take-
over candidate also throwing in some free advice to
the senior management on a golden parachute?
Since such advice independently obtained could be
costly, it must be assumed that such "free" counsel
is provided ultimately at the expense of the com-
pany. Is this additional compensation in the form of
legal advice properly included in proxy statement
tlisclosures? More significantly, does the advice
lead toward improving the situation of the manager
at the expense of the shareholders?

Senior corporate leaders may devote extensive
time and effort to official duties while commuting,
working at home, and attending evening functions.
The line betu'een personal and business expenses
may be quite fuzzy lo the executive. Are questions
resolved in favor of the companv or the manager?
News reports from time to time explore the lapses
of judgmerrt and the moral failures of executi\€s
who face the rather simple conflict of whether to
absorb a cost or char6;e it to the company.

Corporate directors have a fiduciarv duty to all
shareholders. Howevel, the owner of a substantial
block of shares may elect a representative to serve
as a director. This is particularly common in the
case of smaller companies. It is not uncommon for a
major shareholder to have an objective that may
differ from the oblectives of the shareholders at
large. Despite the best intentions of the director to
represent all shareholders, the inte'rests of his em-
ployer (the major shareholder) will cast doubt on
the director's motiYes.

The Reality Of Perception
Perception becomes reality. An observer perceives
improper behavior and responds accordingly. The
perception may have been erroneous, but the re-
sponse occurs nevertheless. The response is a real-
ity which will have a direct result. The result may
be the taking of business else$,here, the loss of
credibility on the witness stand, or the influencing
of other clients or prospects, all very real effects. A
reputation, which took vears to build and nurture,
can be demolished in an instant. In realitv the be-
havior may have been perfectly innocent, but the
appearance of impropriety can have an impact
equal to that of an actual violation of fiduciary
duties.

Societv is filled with traps. Where is the divid-
ing line between a common courtesy such as a cup
of coffee and a more substantive gratuitv intended

to influence the recipient? Some organizations at-
tempt to legislate this line at some value, such as
$50, $100, or even zero. Each individual, however,
has a different outlook on such matters. Further,
appropriateness depends on the context. An accept-
able expression of sincere appreciation for going
beyond the call of duty on an extended and difficult
proiect may, in a more simple situation, appear to
be nothing more than a bribe or a payoff. A friend-
ship which develops over a lengthy and mutually
prosperous business relahonship may, in the minds
of those involved, justify gifts that would be unac-
ceptable h other circumstances. Perceptions by
others, howevet can have very real and unexpected
consequences. Appropriateness therefore, is
judged not only by the parties directly involved but
by observers who may have no apparent interest in
the situation but who may influence others.

The appearance of a conflict can be even more
dangerous than an actual conflict because it may
not be recognized. The parties to a situation may be
thoroughly innocent and may not e\€n be aware of
a nonexistent but apparent conflict. The result may
be a complete surprise with serious consequences.
Picture the congressman and his long time friend
who now happens to be in a senior bushess posi-
tion. The two equitably share the cost of a hunting
trip. How will it be described in the front page
story on an ethics investigation?

Minimizing The Danger
Clearly, conflicts of interest cannot be avoided com-
pletely. A clear set of rules for handling conflicts is
rendered untikely by the infinite shadings of cir-
cumstances. The problem is further aggravated by
changing moral and ethical standards and expecta-
tions. This is illustrated frequently bv the travails of
elected officials who discover, to their chagrin, that
formerly tolerated behavior and practices have be-
come unacceptable. Previously overlooked as mere
human foibles, these lapses suddenly become the
stuff of campaign attacks or the subject of investi-
gation bv a special counsel. As standards of ex-
pected conduct change, past activities can fall
outside the new code of conduct and a good repu-
tation can be destroyed. While real estate counsel-
ing often hvolves confidential work, actions may be
profitably guidetl by the possibility of being de-
scribed on the front page of the local paper.

Human nature is inclined toward fairness and
integrity. Various religions have taken root and sur-
vived for millennia. Commonlv they promote con-
duct typified by the Ten Commandments. Charities
receive billions of dollars with no expectation by the
donors of personal tain other than a tax deduction
and perhaps some recognition. Yet within every
person lies a bit of the devil which must be continu-
allv subdued.

comparative rarity for a counselor to be paid by his
company on a piecework basis, i.e., a certain per-
centage of the gross fee earned bv the company on
each account. On the other hand, counseling fees
payable by the client to the hdividual counselor or
company are usually, but not always, agreed to in
advance. If the counselor is engaged to studv the
feasibility of site development, he will make the
study for a flat, agreed amount, or may identify a

range of fees, with the final amount dependent on
hours, changes in the scope of services or unusual
circumstances.

Sometimes monthly or quarterly retainers are
negotiated where the services are long-range or var-
ied as to scope, or both. Where retainers are em-
ployed, there is generally some arrangement for
additional compensation based on hours, perfor-
mance or the success of any development effort. If
the advisory services are of a non-transactional na-
ture, the adiustment for compensation over the re-
tainer is usually on an hourly basis. However,
where a sale, purchase, lease or financing is ar-
ranged, an agreed incentive fee above the non-
refundable retainer amount is paid by the client.
The total fee is partially contingent, i.e., dependent
on the counselor effecting a transaction on satisfac-
tory terms for the client.

Some have criticized this method of charging
on ethical grounds saying that it smacks of pure
brokerage. This is simply not the case. First, bro-
kerage implies an open agency arrangement in
which brokers compete with one another to effect a
sale. A counselor would never accept business on
an open agency basis. If there is a similarity, it is
with the exclusive agent, who acts on behalf of a

client on a fiduciary basis. The counselor, also ex-
clusively engaged, is nevertheless still distinguish-
able from the exclusive agent. The counselor
receives a non-returnable retainer or other agreed
fee in advance of services, and all marketing and
promotional costs are usually borne by the client.
Counselors are regarded as team players. They have
a more professional philosophy in conducting their
business, because they tend to be salaried and
share annual bonuses. Then, counselors are
schooled by The Counselors of Real Estate in offer-
ing analytical, detached and obiective services.

The market realities also demand that coun-
selors receive some type of success fee in a transac-
tion. Otherwise, it would not be possible to attract
the high-quality, educated, professionally moti-
vated person to the counselor ranks. The profes-
sional mind-set remains, however, because of the
counselors' dedication to providing quality advis-
ory services.

Real Estate Counseling: A Business With
Professional Motiyations
To what extent can a counselor consider himself to
be a real estate professional rather than merely a

businessman? At the moment, counselors lack pro-
fessional standing because the organization that
represents them, The Counselors of Real Estate,
(CRE) is a non qualifying society that issues invita-
tions for membership without any formal educa-
tional or examination requirements. Nevertheless,
The Counselors' invitational standards are very
high. A person is hvited only after extensive inter-
views, reference checks, and appropriate documen-
tation which indicate the provision of past
counseling services for agreed fees, negotiated in
advance of performhg services.

CRE has both a Code of Professional Ethics and
Standards of Professional Practice. The Counselors
are insistent that each member establish his con-
tractual relationship and method of compensation
before taking any overt action on the client's behall
It also vigorously opposes conflicts of interest and
compels its members to disclose such a possibility
to all parties and to obtain the consent prior to
providing services. CRE constantly seeks to attract,
then qualify, and finally invite those who spend a
portion or all of their hme on counseling
assignments.

There is nothing fundamentally different from
any other business or profession in operating a real
estate counseling practice. The question of appro-
priate and acceptable business conduct is indeed
universal. Within an industry or profession, there
may exist customs and practices that differ and on
which codes of ethics and standards of professional
practice are customized. Real estate comprises an
important and integral part of our economic society.
It fosters relationships, contractual or otherwise,
with industry related business people and entities,
and in the course of these relationships, ethical
problems invariably arise. Thus, it naturally follows
that any set of generalized statements on standards
of conduct have universal application which should
be expected of all business people. The problem lies
in being specific about violations of ethical stan-
dards. The counselor should not be as influenced
by lofty statements as by actual illuskations of im-
proper conduct.

How Counselors Like To Regard Themselves
The quest for profits is the driving force in busi-
ness. Aside from material gain, how can the coun-
selor burnish his image in a manner that rellects
positively on his business and himself? Can those
qualities be identified which lead to an enviable
reputation? In an informal survey I conducted of
investors, brokers and counselors, the respondents
were asked which traits of character they ideally
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to the deliverv of advice which is intended to im-
prove the circumstances of the client. It is implicit
that the adYice is provided in the context of honestv
and integrity. The CRE is compensated for the ad-
vice, not as a result of the advice. It is well under-
stood in real estate circles, for example, that an
appraiser is paid for the appraisal without regard to
the conclusion of value and that the appraisal is
conducted ra'ith the objectivity that comes h,ith
complete independence from the property. It is as-
sumed that the CRE u'ill not stand to benefit from
the plan of action proposed to the client. Of course,
the successful conclusion of a counseling assign-
ment may lead to further assignments. Repeat busi-
ness is hip;hly valued. Implementation or execution
fees such as brokerage commissions also are cont-
mon and legitimate, provided the client is fullv in-
formed and the work is conducted with no
undisclosed interest.

Codes of ethics are adopted bir professional or-
ganizations to guide the conduct of their members
and to give comfort to the public concerning the
objectivity and qualitv of the sen,ices offered by
their members. Realtors pledge lovalty to their cli-
ents. Doctors have their Hippocratic Oath. Securi-
ties analysts subscribe to a code of ethics which
limits their personal investment opportunities to as-
sure their clients of unbiased advice. Oh, how easy
this soundsl

The possibilities for entanglement, ho$ever, are
everywhere. Further, it is not enough to be as pure
as Caesar's lvife. [n terms of effect, the mtre ap-
pearance of conflict may be as damaging as the real
thing. For a CRE, a reputation of unquestioned
honesty and independence is integral to the prac-
tice, and anv act or circumstance, even uninten-
tional, u'hich brings character into question
potentiallv can end a career.

Counselors are at particular risk. Some of the
more difficult problems, for which CREs are partic-
ularly well suited to address, involve business and
personal relationships among the client and other
parties. If the client has fiduciary duties to those
other parties, the CRE mav become enmeshed in
those duties as well and, in trying to serve the
client, may un!t'ittingly damage others.

A Simple Case-And One Not So Simple
Some situations are rather easy to conceive. Con-
sider the appraiser who conducts an appraisal of a

condominium or residential subdivision for a po-
tential construction lender. Obviously, the appraiser
should not accept this assignment if he intends to
acquire a unit upon completion. The intent would
introduce the possibitity that the appraiser would
be biased in his conclusion.

Now let's change the facts slightly and assume
that the appraiser had no present or contemplated

future interest in the property when undertaking
and completing a fully objective appraisal. Subse-
quentlv, hon,ever, he concludes that the prop€rty
would meet a personal need. He purchases a unit.
Skeptics perhaps would say that a future contem-
plated interest was undisclosed at the time of ac-
cepting and conducting the assitnment.
"Subsequently'' is a material consideration in the
issue at hand. If the purchase is made l0 years after
the appraisal, it would seem that there could be no
question about the objectivity of the appraisel, but
30 days present an entirely different picture. How
much time must elapse to avoid an appearance of
conflict? The dividing line between enough and not
enough is subjective and not easilv identified.

Competence Equal To The lob
Real estate counseling by definition involves prob-
lems. If the solution to a problem was widely
known, the services of a CRE most likely would not
be necessary. Often, frontiers of knowledge must
be explored. The client is entitled to competent ser-
vice', and vet the answer may not be easily deter-
mined, if at all. The CRE who accepts an
assignment purports to bring expertise and cre-
ativity to the situation. Is the level of the CRE's
expertise fully disclosed to and understood bv the
client? The CRE is faced u,ith the implicit conflict
be'tween wanting the assignment and knowing that
the solution may thoroughly challenge or even
elude him. Furthet an assitnment mav pose a fa-
miliar challenge on the surface but turn out to be
much more complex. At what point does the coun-
selor admit the need for assistance? Does the need
for othel perhaps more specialized, expertise sig-
nify incompetence or failure on the part of the
counselor in the eves of the client? Does the need to
maintain control of the assignment, and perhaps
avoid the costs of a subcontractot conflict with the
best interests of the client? Again, the appearance
may be more important than the facts to the CRE's
reputation.

Investment Manag€ment Fee Structures
Historically, most real estate practitioners have been
paid for services based on transactions. For the sale
of a property, a broker is paid a commission based
on the sale price. Managers receive a percentage of
the gross revenues, and leasing agents are paid a
percentage of the Iease consideration. lnstitutional
investment managers, conversely, have charged
their clients a percentage of assets under manage-
ment. In the marketable securities business, this is
understandable because transaction costs are mini-
mal compared to the asset value.

As real estate professionals have expanded their
client base bv enterhg the realm of institutional
investment management, assisting pension fund
managers to invest in real estate along with stocks

that any member of a trade association would be
more aware and more serious about the conse-
quences of probable misconduct if disciplinary ac-
tion is set forth, if not in the Code, then at least in
the Standards.

Turner Construction Cited
As an example, Turner Construction Corporation,
founded in 1902, has maintained a high standard of
personal and corporate integrity. It is one of the few
national general contracting companies that pub-
lishes internally its business conduct guidelines and
insists on compliance from its employees. Turner
takes a serious view of its relations with clients,
architects, engineers, suppliers and subcontractors.
It cautions its employees against accepting gifts and
entertainment that clearly exceed the bounds of
propriety. "Cifts of more than minor value, gifts of
cash in any form or amount, lavish entertainment
or substantial favors must not be offered or ac-
cepted." "Employees must not accept gifts or enter-
tainment where to do so might result h an
obligation . . . to conduct business with the donor
in such a way as to reflect less than an indepen-
dent, arm's length relationship." A mechanism ex-
ists for an employee to seek guidance when he
thinks a gift mav exceed ethical constraints.

Turner's guidelines especially are emphatic in
stating that cash or its equivalent may not be paid
to any government official at any level or jurisdic-
tion. Kickbacks, bribes or other improper payments
may not be directly or indirectly made or received
from anyone. If Turner has direct knowledge or
suspects that a subcontractor is paying bribe money
to either a government employee or a union official,
it informs the subcontractor to "clean up your act,"
that is cease and desist illegal payments, or be
stricken from Turner's approved bidding list. No
political contribution may be made in the com-
pany's name without the express written consent of
the corporation's general counsel. Turner also moni-
tors compliance with its guidelines by requiring
key company employees to furnish their managers
with an annual statement of compliance.

Parade ol lntlichnents
There has been much scandal concerning shoddy
business practices that stain the national business
character. These questionable or illegal practices are
not only the hallmark of the real estate industry.
Cases in point are:

r the preferences accorded some years a8o to
prominent political figures or politically well-
represented developers in disregard of contrary
professional staff judgments in the Department
of Housing and Urban Development.

I the inadequacy of many real estate appraisals
which often result from ethical misconduct bv
the appraiser.

t the shabby business practices by the savings and
loan industry in the 1980s characterized by fraud-
ulent loans rr,ith inadequate collateral or bv con-
siderations of personaI aggrandizement.

r the Wall Street insider trading scandals which
were an embarrassment to the securities
industry.

This parade of indictments has heightened pub-
lic consciousness to recognize the absolute need for
more effectire ethical controls. There are signs nolv
that all industries are imposing higher standards of
conduct and demanding vastlv improved ethical be-
havior of their employees.

The Difficu\ Of Distinguishing Favors From
Bribes
Favors are defined as friendly regard, goodr.r,ill or
esteem toward another, especiallv a superior, or
partiality, leniency or anything tending to somone's
particular advantage. In a social setting, favors
arise out of a personal relationship in which the
parties are more than willing to help each other in
special cases and tend to act out of regard, respect
or affection. Hou'evet in a business setting the par-
ties must c.-rrefully consider whether doing a favor
constitutes responding to a bribe or making some-
one beholden. A bribe is defined as the giving or
promising of somethhg of value; to induce or to
influence; or a price, gift or equivalent given to
pervert the judgment and corrupt the conduct of
another. Independence is the obvious answer to
any solicitation of a bribe. One need only ask him-
self whether one's independence of thought or ac-
tion is being compromised if a gift or its equivalent
is accepted. The best soluiion is never to accept
even the most modest gift or favor

What Is Meant By Ethical Conduct?
The discipline known as ethics is concerned u'ith
good and bad or right and wrong. It is basicallv a

group of moral principles or set of values. It is
closely linked to morality which is defined as a
positive doctrine or system of ideas concerned with
personal conduct. Morality imposes the hiBhest
standards of goodness and uprightness o( behavior,
conforming to the customs or accepted standards
of a particular culture. Ethics, on the other hand, is
concerned with distinguishing good and bad prac-
tices, customs and habits.

The word propriety has a broader meaning of
socially acceptable conduct expressed in terms of
what is proper or fitting and acceptable in behavior
and speech. On the other hand, corruption is the
impairment of integrity, virtue or moral principles;
it involves inducement by improper consideration.
Corruption results in a chanSe for the worse and
perverts people into a state of moral weakness or
wickedness.
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No one is totallv beyond temptation. Many cyn-
ically believe that everything has its price. Few be-
lieve there is,rnything close to uncompromising
intetrity. There is always the disposition to tempor-
ize in the interests of expediency. Sacrosanctity is
an attribute that relatively few possess. Therefore,
the only realistic wal in n'hich ethical conduct can
be improved is through an increased awareness
based on educational programs at the universitv
and trade association level. It is simply insufficient
to raise one's level of consciousness about ethical
conduct by reading code of ethics that are clothed
in generalities. Ultimately, exemplarv conduct can
become almost a reflex action. Yielding to induce-
ments will ne\€r become extinct, but its signifi-
cance can be sharply reduced by making people
alvare of \^'hat constitutes good from bad or right
from wrong.

Examples Of Unethical Conduct

l. Contract Obligations
A well known, large urban real estate agency of-
fered real estate consulhng services in addition to
the conventional brokerage, management and in-
surance services. It entered into a verbal contract to
advise its client on how to re-lease an empty build-
ing recently vacated by a maior tenant. The con-
templated services were to survey the market and
make direct approaches to the most logical tenants.
The fee was to be based on the number of hours,
times an agreed hourly rate, with a 107o bonus of
the total if the consultant was successful in the re-
Ieasing effort. Halfway through the search, the
agency sensed that a maior tenant could be ob-
tained. It then requested a modification of its ser-
vices to a contingent leasing broker status and the
termination of the verbal consulting arrangement.
The client refused, citing the contract in force. The
lease deal was made and the broker sued for
commission.

Comment: Not only was this a frivolous suit by the
agency in defiance of its contract obligations, it was
also a clearly unethical act even to request mod-
ification of the contract. A cardinal rule in counsel-
ing is: "Never change horses in the middle of the
stream." The agency did not understand the fiduci-
ary nature of its consulting relationship with the
client. It did not perceive that any such change
would deprive the client of objective, professional
and detached services and leave the client at a criti-
cal moment without professional advisory services.
Rather than providing its client with the best ser-
vices, the agency was motivated by greed.

ll. Conflict Of lnter*t
A real estate agency offered counselint and ap-
praisal services in addition to the conventional bro-
kerage and management. lts appraisal department
was engaged to make an estate tax appraisal in

connection with a decedent's estate. It completed
the assignment with dispatch. While it appeared to
observe all the appraisal ethics, it arrived at a rea-
sonably conservative result, i.e., low end of the
market value range. The estate then decided to sell
the property. The agency offered to act as a consul-
tant in the disposition of the propertv. lts fee \^,as to
be a fixed, non-contingent minimum, plus an
agreed amount on sale. However, it suggcsted a
taking price that was 307a higher than the appraisal
department's figure made just a few months earlier
for estate tax purposes. Was there an inherent con-
flict of interest for the agencv to propose a sale at
such a significantlv higher price than the appraised
ralue? Is this a circumstance where: The appraisal
department should routinely turn down estate tax
appraisals knowing the sales department of the
agency had an excellent chance of winning the dis-
position assignment The agenry should adopt a

rule not to conduct estate tax appraisals to avoid the
appearance of a conflict of interest when it simul-
taneously solicited sales agencies from decedent's
estates.

Comnent: This is an uncomfortable situation in
which the reputation of the agency can be cast in
doubt because of the inconsistent and possibly in-
sincere quality of the services rendered. This exam-
ple represents a distinct conflict of interest
regarding the assignment and the motives involved.
The solution here is to adopt and enforce a com-
pany rule that prohibits the appraisal department
from accepting such assignments.

III. Full Disclosure
A counselor entered into a six-month contract to
sell a 200-unit rental apartment house located in an
upscale section of the market area at a mutually
agreed price for a non-contingent fee. After two
months, the apartment house had not been sold
although the counselor had been diligent in his
sales efforts. Subsequently, the owner of a compa-
rable property in a comparable location asked him
to offer this property for sale on essentially the
same contractual basis as cited in the first instance.
The counselor agreed to undertake the sale but did
not inform either the first or second client that he
would be simultaneously offering for sale two
highly competitive properties. Was this proper con-
duct on his part?

Comment: This is a flagrant violation of a basic rule
of ethics: One must fully disclose the existence of
competitive contracts. Obviously, the second client
mitht have chosen another counselor or agent iI he
had been informed of the circumstances. In any
event, the counselor has a duty to disclose; he can-
not potentially put a client in a competitively disad-
vantageous circumstance with the possibility of a
monetary loss because he does not disclose a possi-
ble conflict of interest.

CONFLICTS OF
INTEREST
OR
"THOU SHALT
NOT STEAL'
REVISITED

n eal estate counselors and other professional
l{ practitioners depend on a reputattn for ethi-
l\ lal conduct to Lttract and retain clients. For
guidance, they rely on codes of ethics, statements
of professional standards, personal and corporate
policies, and other sets of boundaries. At the most
fundamental level, many ethical violations can be
described as conflicts of interests. It is not enough,
however, to avoid situations in which the coun-
selor's interests are opposed to those of the client.
Circumstances which merely hint that such a con-
flict exists can be as damaging to a counselor as an
actual conflict.

A conflict of interest can be as straight forward
as an appraiser holding an interest in a property
being appraised, an obvious violation of the code of
ethics. It may include the acceptance of an assign-
ment with inadequate expertise and the unwilling-
ness to seek assistance; the valuation of assets by a
manager in a way to improperly affect fees; the
sharing of financial data between lending and trust
departments of a bank; the sales of trust assets; the
provision of professional services to a corporate of-
ficer personally while advising the officer on corpo-
rate affairs; and various other activities. Often,
conflicts of interest are not intenhonally contrived
efforts to take advantage of a relationship but rather
begin with all appearances of innocence and evolve
into an actual or perceived conflict.

Unfortunately, there is no ironclad approach to
business (or life) that will guarantee the absence of
risk to one's reputation. Awareness of the dangers,
however, will sharpen the vigilance, and an unend-
ing examination of principles and standards will
minimize the danger.

The Dangers Of Conflicts Of Interest
Conflicts of interest are common circumstances en-
countered frequently by each of us. They are not
necessarily esoteric situations but may be as simple
as the desire to optimize the relationship between
effort expended (work) for a client or employer and
reward (fee or salary) received. Failure to recognize
and properly address conflicts, both real and per-
ceived, can have extremely serious consequences to
a counselor or other professional.

Counselors of Real Estate (CRE-the profes-
sional designation of The Counselors of Real Es-
tate) rightfully say they have nothing to sell but
thet time and expertise. The expertise contributes

by John K. Rutledge, CRE

Iohn K, RutLdge, CRE, is .,ice fesident and director of Ttust
Real Estale and Spcial Assels lttlEstment Mtntgenent at
Hanis Ttust and Sauings Bank, Chiugo. He has lqld leado-
*ip mles h setoal real estate orlanizr'trorls and charitable
gmups and cunently is a rduileer with tlv Eastetn Eu',ryn
Real hoprty Foundation. Rutlzdge is a lice pr$ident ol Thc
Couaselofi ol R.al Estote.
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A Member Of The Club
There has to be a dilemma in real estate offices
which produce million dollar sales .rssociates. To

make the club the associate has to produce listings
or sales or both to equal $l million. The associate
gets rewarded for this kind of production with rec-
ognition in the company, in the Realtor communitv
in the town or city and undoubtedly with a mone-
tary prize. The dilemma facing the salesperson con-
cerns n,hat it takes to bring in the sales to be a

member of the club. "l can make the sale if I don't
say anything about a new proposed tax." "ls what I
am about to do to make this sale ethical?" Not
every sale is made in the dark by any stretch of
one's imagination. Sales are made to satisfy a need:
a seller's need to sell and a buyer's need for shelter
But when the incentive is to be a member of the
club, the opportunity exists to take short cuts and
slide over some facts.

Why not recognize the sales associate who has
put service above self in the office (dealing with
fellow workers) in the community (providing ser-
vice to the industry and town or city), and to clients
(offering babysitting services, interim housing or
interim financing). In manv h,avs, agents are able to
contribute to the uelfare of others.

When someone does something nice for you
and you respond with flowers and a personal note,
have vou noticed how much your thoughtfulness is
appreciated by the recipient? When you volunteer
to do the job that no one else wants to do, have you
noticed how much you are envied? When you orga-
nize the Toys for Tots or the Thanksgiving basket
for the needy or you helped clean up a house before
your buyer moved in, you received satisfaction in
knowing that something you did made life better
for someone else.

These are the people who should be recog-
nized. Someone should be inspired to start an
ethics award h his company not to compete with
the million dollar club but mavbe to make evervone
aware that good deeds and ethical conduc[ rre
recognizable.

"To Thine Ownself Be Trud'
Ethics continues to remain a topic of concern
throughout the ages. Moses represented God with
the Ten Commandments; Plato, Kant, Buber, Saint
Paul and Jesus of Nazareth all have addressed hu-
man conduct. People are influenced in a positive
way by these teachings. They also have been influ-
enced by teachings of the Bible and Koran and
other writings on how we as humans should be-
have. There are a small number of people who are
always going to run contrary to the maiority. They
will, despite everything anvone can do or say,

march to their or,r'n drummer Our goal, (we who
are concerned with practicing ethically), should be

to examine and re-examine our thoughts and ac-
tions. We control (to some extent) ourselves, and
our actions influence others.

NOTES
l. Chappell, Tom, flr Soxl of Businzss-for hofit and llt Contlon

fu, Bantam Books, l'lew York, 193.
2- Webster New Collegiate Dctionary 10ih ed., s.v 'ethics."
3. ibid., s.v 'nfiral{ 742.
4. Code of Ethics and Standards of Practice, National Association

of Realtors, Ian.1993.
5. ibid.
6. ibid.
7. ibid.
8. ibid.
9. Socrates, Platob Rcpublit:, N€w York Modem Library, 1982.

10. Dckens, Chatles. Ditbns M Anetica and Amfiicans, Uni\'ersily
of Texas Press, Austin, 1978.

ll. Shaw Geor6;e Bemald, I,k, and Sulxrian. New York Limited
Edition Club, New York, 1962.

lV Bribery
A consultant was under contract to obtain a zoning
change and an approved sub-division plan on be-
half of an absentee land owner. He was able to
obtain the zoning change and a sub-division into
2O7c more lots than had been anticipated. At the
time the zoning change was under consideration, a

zoning official asked for a free delivery of "excess"
topsoil to his son's house. The consultant atreed.
The next surruner, the same official asked about a
summer job for his son, and the consultant
grudgingly acceded to the request. Consequently,
the consultant realized he had been bribed and
now was captive to the official who regarded the
favors as recompense for the zoning change.

Comment: Some years later, the consultant re-
marked, in confidence, that he was uncomfortable
about being compromised. He fully understood
that disclosure would severely damage his career
and would inadvertently be detrimental to the cli-
ent, who was not a party to the bribes. The moral is
clear: in one's anxiety to perform exceptionally well
for a client, one cannot undertake unethical acts to
achieve the best results.

V Non-contingent Fees

A CRE, also a licensed real estate broket entered
into a year's exclusive contract to sell a suburban
office park for the developer. Certain vexatious
problems confronted the CRE. The project, consist-
ing of 600,000 square feet of space in four build-
ings, was 18% vacant, and the first mortgage
financing of $40 million was a miniperm with only
a s-year remaining term. The CRE realized that a

comprehensive office marketability study was re-
quired to inform prospective purchasers about
what to expect on absorption. It would also be es-
sential to complete an in-depth IRR analysis in sup-
port of the selling price. Thus, much professional
work was required to ready the property for sale.

The engagement contract provided for a mini-
mum non-contingent fee of $100,000, payable in 12

monthly installments. The CRE also was to receive
an additional performance fee of $200,000 if a sale
was negotiated on terms and conditions satisfactory
to the seller A fellow CRE learned of the fee pay-
ment method by the developer to the counselor and
complained to The Counselors' Ethics Committee
asserting that non-contingent fees were unethical
b€cause they deprived the CRE of objectivity and
professionalism.

Comment: Both The Counselors' Code and the Stan-
dards permit partially contingent fees under care-
fully defined circumstances. The fact the counselor
was to receive such a substantial minimum fee
served to assure that his objectivity and sense of
professional obligation to his client was unim-
paired. Counseling requires a certain mind-set

which assures a fiduciary relationship. The coun-
selor also prepared studies and analyses of a high
order before the property was marketed. In my
opinion, such high level support and preparation
could not be assured if only a fully contingent com-
mission was offered.

The realihes are the CREs could not attract to its
ranks those particularly qualified marketing and
negotiatin8 specialists if those specialists knew that
the Code of Ethics restricted their method of com-
pensation to an hourly rate basis. Otherwise, the
temptation to act as a broker would be too strong.
The counselor in this case had fully disclosed to the
prospects the general nature of his engagement,
and, the substantial up-front, non-contingent fee
assured the counselor's obrectivity to his client.

VL lmpropriety
A counselor was engaged to make a site-specific
marketability study for a proposed new office
building on a major urban site. The developer had
prior commitments to lease one{hird of the build-
ing, but he could not obtain a permanent mortgage
take-out or a construction loan without a profes-
sionally accomplished market study to analyze the
economic base in the market area and all the real
estate supply and demand factors. The study
would serve as a basis to estimate the rental lalue
and the critical absorption rate. The study would
take 90 days.

In the first 30 days, the developer invited the
counselor and his wife to his counky club for din-
ner The counselor considered this merely an ex-
pression of friendship and goodwill by the
developer. In the next 30 days the developer invited
the counselor to ioin a group of male friends for a
weekend of hunting at his lodge. The counselor
desperately wanted to go because two of the Buests
represented outstanding new business oppor-
tunities. He accepted, despite misgivings. On the
retum car trip the developer offered his condomin-
ium in Aspen for two weeks during the following
winter. The counselor never had previously been
socially close to the develop€4 yet he agreed to the
use of the condominium for his family because both
his son and daughter were avid skiers. Was the
counselor compromised by his acceptance of these
favors?

Comment: Unquestionably, the intent of the devel-
oper was to induce the counselor to arrive at a

positive answer on the probable rent level and ab-
sorption rate. It was particularly indiscreet for the
counselor to accept these favors prior to the render-
ing of his report, especially in view of the previous
non-social nature of the relationship. The counselor
clearly should have understood that his indepen-
dence and professional sense of objectivity had
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,,DO UNTO
OTHERS'

by Richard D. Simmons, Sr., CRE

A young man just discharged from the army
f! enters a haberdashery io purchase somi
I l, suits, shirts and other accessories. While
counting out the $100 bills to pay for his purchases,
the haberdasher notices that two of the bills have
stuck together "What a dilemma," says the haber-
dasher as he repeats to himself "ethics, ethics,
ethics. Should I tell my partner?"

Compare our haberdasher with another entre-
preneur who regards his companv and its product
in a responsible and ethical manner Tom Chappell
of Toms of Maine, a manufacturer and distributor
of health care products, wrote a book entitled Tlr
Soul ol a Business-for Profit and the Contmon Gotttl.l
In it he talks about his company's espousing that
human beings and nature deserve respect. He has
made a personal commitment to manufacture only
those products that are safe for both the consumer
and the environment.

Neither of these stories has anything to do with
real estate except to indicate that ethical behavior is
universal in any business culture. There is only one
categorical imperative to apply in all walks of life
and that is the responsibility for any practitioner of
any business or profession to act according to ethi-
cal principles.

Ethics is that branch of philosophy devoted to
the examination of universal principles of conduct.2
Sometimes we confuse morals with ethics and
sometimes the two words are used interchangeably.
Morals generally refer to modes of conduct which
can and do vary according to the culture.3 Quakers
are pacifists; peace to them is a moral imperative.
The military is formed to conduct war; those in the
militarv are trained to kill. Nudists want their
bodies to be exposed to fresh air and sunshine.
Muslims cover themselves with clothing,and Mus-
lim women even hide their faces from strangers.

Morals and/or codes of conduct vary while
ethics are the principles by which a group is gov-
erned. Standards establish the framework by which
we practice as individuals or as a group. One who is
ethical conforms to accepted professional standards
of conduct.

A Look At Real Estate
In the real estate industry, those who are mem-
bers of the National Association of Realtors must

Ri.hard D. Simmons, Sr,, CRE is.hairnun of lhe htard, 
'im-nftDts Ass<riales, Linilcd, in Lynnfield, Massachusalts. The

compny tounxls htstitulions anll lafiilies os u'ell as inditid-
uals in all atters ol leal estate problems- Simmons rcce lly
receiwd llv YT. a d Ltuise L. Lufi Atqrd pr$enled bv TIE
Cou sclars of Real Eslale. He is a consulla l lo lhe Easlern
EurcWai Real Prorytly Foundalion in Poland and the Czech
Republic.

sharpen iudgment, a few of the case studies could
be truly borderline, where the counselor's examina-
tion might result in sharply divergent views and
discussion on decision making and ethical
judgment.

The most effective approach is to require the
participants to evaluate the circumstances of each
case in small breakdown sessions. Each participant
would be expected to enter into a discussion on the
pros and cons. Case studies r,r,ould be presented in
as much detail as required to identify all the influ-
encing facts and circumstances. It is expected that
the end result of the discussion would produce a

surprising unanimity of opinion, and the counselor
would leave the course with a heightened under-
standing of what constitutes propriety in business
dealings. The counselor, in turn, would then impart
to his employees the practical application of ethics
learned in the session(s).

Conclusion
There are two guidelines h ethics that the coun-
selor must constantly observe. The first is to be
sensitive to the sli8htest perception of impropriety

even if none exists. What may fully satisfy the
counselor regarding ethical conduct may not be as
readily apparent to the public with whom the
counselors deal. A second important guideline is to
avoid conflicts of interest that tend to compromise
the counselort integrity. Some counselors naively
believe that conflicts of interest are routinely re-
solved by full disclosure and by agreement u/ith
those third parties affected by the possible conflict.
In many cases, it is patently insufficient to conclude
that informhg all parties will make the problem go
away. Chances are the third party who is the most
adversely affected soon will discover the disadvan-
tage he sustains from consenting to full disclosure
as a solution. Human beings are by nature suscept-
ible to influence. Fortunately, through education,
environmental, cultural and societal exposure, and
parental guidance, one can improve his conduct
and effectively relate to others in a trustworthy
manner.

NOTE
l. The definitions relating to or concerned with cthical conduct are

from Webster's Third UnabridSed Dictionary.

TARANTEJOEASSOOTilES

Financial and Econtlmic Analysis

Complex Valuations

Damages and Lost Profits Analysis

Reorganization PIan Feasibilitv and Rate Dt'termination

Accluisitions and Leaseholds

I

510 Newport Center Drive, Suite 480
Newport Beach, California 92660

7'14.833.2650 f ax 714.759.9708

Contnct: Dr. R. Tarantello, CRE
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