
the client had no use for a negative report and did
not want it to be made a matter of record. The
client asks tht counselor to proceed n'ith the studv
and expresses confic-lence that the proposed proiect
is feasible and that there l,r,ill not be a misunder-
standing. At this point we must ask the obvious
questions. ls the client seeking a predetermint'd
conclusion? Does the client reallv want the coun-
selor's independent opinion? More important, does
the client unclerstand that, in an assignment such
as this, the counselor must act as an impartial ex-
pert, not as the client's advocate?

It is hetpful to look at these questions from the
client's point of vielr'. Assume that the client is al-
ready convinced that the proposed shopping center
is not onlv economicallv feasible, but potentiallv
highly profitable. In this case, the client is not really
seeking counsel, but is seeking confirmation of fea-
sibility from a recognized authority in order to sat-
isfy the prospective investors. From the client's
point of r.iew, economic feasibility is a foregone
conclusion and there is no need for anv indepen-
dent opinion that does not confirm that conclusion.
The client's position is understandable, but it is
clear that the client does not fully understanri that,
in this case, the counselor must act as an impartial
expert, not as the client's advocate or spokesman.

To illustrate the problem, assume that the cli-
ent's confidence is misplaced and that the market
evidence does not support a finding of economic
feasibility. Under these conditions, another misun-
derstanding appears to be inevitable. What could
the counselor have done to avoid it? Should the
counselor withdrarl' from the engagement?

ln answer to the first question, the counselor
could have avoided the misunderstanding simply
by discussing with the client, before accepting the
assignment, the possibility that the proposed pro-
ject would be found to be economicallv infeasible.
This would give the client a chance to accept or
reject that possibility, and, in the event of rejection,
the counselor could decline the assignment.

ln answer to the question of whether the coun-
selor should withdraw from the engagement, the
counselor should not take the initiative to terminate
the engagement simply to avoid a misunderstand-
ing or to prevent the counselor's negative findint
from becoming a matter of record. A better solution
to the problem would be for the counselor to com-
plete the assignment by preparing and submitting a

confidential negative report, complete h'ith all the
customary documentation and explanations re-
quired to support the counselor's conclusion. The
report, although negative, would be helpful to the
client, because it could be instrumental h dispell-
ing a false notion and preventing a financial
disaster.

The preceding example illustrates a tvpical
problem resulting fronr a misunderstanding of the
counselor-client relationship and the counselor's
fiduciary duties. The example demonstrates that
the problem could be avoided bv better communi-
cation between the client and tht' counselor. Again,
the example sho$'s the client is not infallible and it
offers a possible solution to the problem. There is
no sullgestion that the example covers all the possi-
bilities for avoiding or solving problems such as
this. In some cases the counselor might be able to
advise the client in advance whether or not a partic-
ular project would be feasible and whether further
study would be helpful. In other cases the coun-
selor and the client might agree in ad\?nce to ter-
minate the en8a8ement or alter course in the event
of certain findings. In any e\ent, a full understand-
ing of the counselor-client relationship and the
counselor's fiduciary duties n'ill be necessarv

Concluding Comments
The counselor-client relationship obviously involves
two parties, and there is no single code of ethics or
set of standards that controls the relationship. The
standards that apply to the counselor mav not ap-
ply to the client and vice versa. The counselor-client
relationship varies, and it behooves the counselor to
ascertain, when applicable, that there are no mis-
understandings of the counselor's fiduciary dutv to
third parties and to the general public. The client
can and should set the ground rules for a particular
assignment, but the counselor can and should de-
cline anv assignment that compromises the coun-
selor's standards.

The preceding example relates to a counseling
assignment in which the counselor acts as an im-
partial expert, not as the client's advocate. It was
not the intent, however, to suBgest that the coun-
selor acting as the client's advocate does not have a

fiduciarv dutv to use independent judgment, and,
if necessary, to disagree with the client. Whether
the counselor is an impartial expert or a partial
advocate, the relationship with the client must be
open and uninhibited. If the counselor's fiduciary
duty, i.e., dutv as a trusted adviser, requires dis-
agreement with the client, so be it.

BE GOOD,
PIAY NICE

;r; hare vour tovs-be good-don't hit. Mothers

\ all over thr world say thesc erpressions to their
!f children; .rnd since ever\'()ne has a nrother, ue
undoubtedly heard these expressions, and others
similar, as children. The biblical Ten Command-
ments set forth a series of guidelines for human
behavior. Lau's, ordinances, rules, regulations, ad-
ministrative decisions, uniform standards and
codes of ethics are additional models or patterns for
human behavior.

When asked to consider h'riting an article on
how ethics serve the client and the real estate coun-
selor, I began by checking mv Webslerls Dictionary
for the definition. The English language is not as
precise as others, German for instance, and it may
not have specific words which clearlv delineate spe-
cific meanings as might be expected; however it is
disappointing to consult the dictionary and find the
definition for ethics contains the word itself -and I
quote:

ETHIC: "7. n. a system of ethics 2. adj. ethical,
dealing zoith ethics, afl ethical theory relating
to morality of behaaio4 ethieal standards con-
forming uith an accepted standard of behaaio4
e.g. in a profession or trade!'l

The dictionarv's definition of ethics is much like the
mothert instructions to play nice-nice not beint
defined in terms of specific actiyitv but rather, in
the more global sense of the result as opposed to
specific actions leading to the result. [n order for
the child to "play nice" the child must have an
understanding of what is embodied in the mother's
instructions rather than reliance on the specific
words used to conl,ey the instruction,

Subiective Versus Objective Measuremenl
Ethics has the same position in adult society. It's
almost as though if one has to define the word, one
does not understand the concepti and conversely, if
the concept was understood no definition would be
necessary. While I believe this circumstance is well
understood by professionals, and particularly by
members of The Counselors of Real Estate, the lack
of a specific measurement may lead to subiective
interpretations rather than objective measurement.
When the highway speed limit is 55 miles an hour,
this is a precise measurement of whether a vehicle is
traveling at the speed limit, or or.er or below it. The
measurement is objective and the same results are
derived regardless of who takes the measurement.

by Lawrence A. Kell, CRE
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Subjective criteria are not susceptible to specific
objective measurement. Be nice might have one
meaning in our society and a different meaning in
another The measurement is subjective within each
cultural group and, perhaps, even subjective at the
level of the individual parent issuing the
instructions.

Subjective measurement is not appropriate for
adult society, and certainly not appropriate for pro-
fessional societies. Accordingly, a professional
group wishing to identify its members as adhering
to specific higher standards of behavior sets forth a
code of ethics and professional practice guidelines
for the members to follow. By establishing such ob-
jective criteria, both within and outside of the orga-
nization, there is a measurement for adherence to
the adopted standards of the organization. By join-
ing together to establish their standards, the mem-
bers are expecting and inviting scrutiny of the
individual and group behavior

Different Standards For Different Groups
As part of the background research for this article, I

reviewed the ethics' provisions of the National As-
sociation of Realtors' specialty groups, or affiliates;
and key words identifying member activities are
summarized here as follows:
r be informed, obiective, honest, helpful, truthful,

loyal, accountable, diligent,
r and provide fidelity, maintain confidentiality,

provide full disclosure, provide competent ser-
vice, and cooperation in investigations.z

In The Counselors of Real Estate's Code of Ethics,
each Member is bound to:
1. Conduct his professional activities in a manner

that reflects credit upon himself and The Coun-
selors of Real Estate. A Member must refrain
from conduct that is detrimental to The Coun-
selors, the real estate profession and the public.

2. Cooperate with other Members and, when ap-
propriate, share with them his knowledge and
experience. A Member shall assist The Coun-
selors in carrying out its responsibilities to the
users of counseling services and the public.

3. Respect the professional reputation of and the
confidential relationship with other Members.

4. Preserve the confidential nature of the client
relationship

5. Avoid advertising or solicitation that is mislead-
ing or otherwise contrary to the public interest
in promoting a counseling practice and soliciting
counseling services.

6. Decline any counseling assignment which
makes the fee contingent on the substance of the
advice given.

7. Comply with the requirements of the Standards
of Professional Practice and Bvlaws of The
Counselors. r

The existence of differhg ethical standards for
different occupations, as opposed to professions, is
clearly understood in our society. Commissioned
sales people are not held to the same ethical stan-
dard of conduct that one would expect of a bank
trust officer. I believe society clearly understands
that a sales person, working on a commission basis,
is first and foremost seeking his own best interest. I
believe over a long period of time, the most success-
ful of any group are those individuals who place a
higher value on the client's result than on their
own; and that by either defining for themselves, or
within a select group, a higher standard of ethical
behavior, they rise above those individuals who
might place their own personal gain ahead of their
clientt.

As we saw in the ethics' listing of member ac-
hvities, the body of ethics contains a multitude of
facets. One facet is trust. Two bank robbers may
trust each other in terms of performance to an ex-
pected standard; however, neither individual would
be trusted by society. Where then does this discus-
sion on ethical behavior leave us? Your mother's
instructions to be good and play nice did not come
with a specific set of rules and regulations; how-
ever, thev were embodied in the charge.

Why Have Standards Of Professional Behavior?
The formation of a policy on ethics and standards
of professional behavior has three primary pur-
poses: The first, to identify to society as a whole
and specifically to potential users of the service
provided and to the professional practice commu-
nity as a whole, what is expected of the particular
organization's members. The second is the internal
statement of those expectations and procedures to
follow if concerns are raised. I would think, in prac-
tice, particularly within a professional society such
as The Counselors, reference to the ethics and stan-
dards is more likely to occur in response to some
event, such as a challenge within or without the
organization.

Most of us are at one time or another involved
with occupancy leases for real estate. A lease usu-
ally is thoroughly negotiated between the parties
and then filed an ay. The lease remains in the file
drawer until a specific question might arise which
requires the parties to go back to the specifics of an
understanding (the lease), as opposed to operating
on what is understood between the parties on a

day-to-day basis.

The same practice probably follows a profes-
sional society's code of ethics and standards of pro-
fessional practice. The general canons of ethics at
the professional society level are understood by the
members and are practiced on a routine basis with-
out specific reference to the guidelines for each act a
person might undertake. Like "be good and play

multi-tenant property to advise the on,ner regard-
ing the marketability of the property in the current
market and to prepare a cash flow analysis showing
the expected income and expenses for the next ten
years. The cash flow analysis is to be included u'ith
a rent roll and descriptive material to be distributed
to brokers and prospective buyers of the property.
After considering the existing leases, the current
rental market for comparable space and the outlook
for the renewal of existing leases, the counselor ad-
vises the client that the earning power of the sub-

iect property is low in comparison to other similar
properties. The relatively low earning power is at-
tributable to concessions granted to lessees, such as

free rent and options to renew leases at favorable
rental rates. The free rent concessions are tempor-
ary, but the renewal options, if exercised, would
materially limit the earning power of the property
during the last fir,e years of the ten year analysis.

The counselor advises that there is a high prob-
ability that the renewal options will be exercised
and that all the concessions should be considered in
proiecting the rental income. The owner agrees that
the free rent concessions should be taken into ac-
count as long as they are in effect, but takes the
position that the rene*,al options should not be
taken into account because the options have not
been exercised and there is no assurance that they
will be exercised. Accordhgly, the owner asks the
counselor to treat the renewal options as confiden-
tial information and to pro,ect cash flow for five
years only. How should the counselor respond? The
counselor's dilemma is obvious. Compliance with
the client's request *,ould preserve the confidential
nature of the client relationship and would not be
unlawful, but the deliberate suppression of impor-
tant information would be unethical in any profes-
sional discipline. Under these circumstances,
should the counselor withdraw from the
assignment?

Not necessarily. In a case such as this, the coun-
selor has a duty to advise the client that it would be
advantageous to permit full disclosure of all the
Iease provisions and that a prudent client would be
persuaded to do so. The counselor should simply
remind the client that the leases will be reviewed as
a prerequisite to any sale and that it would be
counterproductive to postpone the release of any
information contained in the leases.

The preceding example illustrates the possi-
bility of malpractice resulting from a misunder-
standing of the requirement to preserve the
confidential nature of the client relationship. The
example demonstrates that confidentiality is not al-
ways ethical, the client is not always infallible and
withdrawal from the engagement is not always the
best way to avoid malpractice.

The Fiduciary Relationship
As already mentioned, the real estate counselor
may act either as the client's advocate or as an im-
partial expert. When the counselor accepts an as-
signment to act as the client's advocate and when
the assignment would not require or be perceived
as requiring impartiality, there is no question that
the counselor has a special fiduciarv duty to the
client. In such cases, the objective may be to find a

solution for the problem that favors the client, to
optimize the client's financial position, to minimize
the clicnt's risk or to strate€iize on his bc'half. In
these cases, the counselor-client relationship is not
unlike the typical attorney-client relationship. The
counselor is openly partial to the client and the
special fiduciary duty to the client is obvious. This
is not always the casc, however.

The counselor is frequently engaged because of
the counselor's reputation for obiectivity, impar-
tiality and expertise in a particular field. The pur-
pose of the assignment might be to derelop an
unbiased professional opinion that the client and
third parties can rely on, such as an opinion on the
economic feasibility of a proposed project, or an
opinion on the highest and best use of a certain
parcel of land. In such cases, the counselor's find-
ings may be presented to third parties in the form
of a written report or offered in court as expert
testimony. In these cases, it is clear that the coun-
selor's fiduciary duty to the client has been ex-
tended to include a duty to all who rely on the
counselor's opinion and, in the case of court testi-
mony, a duty to the general public. Thus, the
counselor-client relationship although often de-
scribed as a fiduciary relationship, is not always the
simple two partv relationship that one might ex-
pect. Failure to understand this complex relation-
ship can lead to serious ethical problc'ms.

The following example will illustrate a typical
problem. Assume that the counselor has been re-
tained to develop a professional opinion on the eco-
nomic feasibility of a proposed shopping center
and to prepare a written feasibility report with all
the customary documentation. The client is the pro-
moter of the project and the counselor is recog-
nized as an impartial, obiective expert in the field.
The counselor's final report will be used to attract
investment capital to the project. During the course
of the study, the counselor discovers that another
expert, engaged by the same client, recently found
the same proposed proiect to be economically in-
feasible. The other expert states that no written re-
port was prepared and refers the counselor back to
the client for further information.

The client acknowledges the prior study, and
explains that the study was aborted because of a
misunderstanding between the other expert and
the client. No B,ritten report was prepared because
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THE REAL
ESTATE
COUNSELOR-
CLIENT
RELATIONSHIP

by Charles B. Akerson, CRE

f T nderstanding the real estate cou nselor-client

I I relationship is the key to interpreting and fol-
t\r/ lowing the Code of Ethics and the Standards

of Professional Practice of The Counselors of Real
Estate (CRE). Similarly, a misunderstanding of the
counselor-client relationship can result in malprac-
tice. We knon, the confidential nature of the rela-
tionship must be preserved, but what does this
really mean? We know the relationship is fiduciary,
but in wh.rt sense? These and othe: related ques-
tions will be addressed here from a non legal practi-
tioner's point of view.

The counselor-client relationship is complicated
because the relationship is not always the same.
The confide'ntial nature of the relationship must, of
course, be preserved, but this does not necessarily
mean that all the communications between the
counselor and the client are confidential or privi-
leged. Nor does it necessarily mean that all the
information gathered during a counseling assign-
ment is confidential. The requirement for confiden-
tiality varies with the assignment, and an example
will be discussed in this article to illustrate this
possibility.

The counselor-client relationship is a fiduciary
relationship bv definition. The real estate counselor
is presumed to be the client! trusted adviset, i.e.
fiduciary. But, depending upon the assignment, the
counselor may act either as an advocate of the cli-
ent's interests, or as an impartial expert with a
fiduciary duty to third parties and to the general
public as well as to the client. just as the require-
ment for confidentialitv can vary with the assign-
ment, the fiduciary relationship can vary. Again, an
example will be offered to illustrate this possibility.

Confidentiality
The requirement to preserve the confidential nature
of the client relationship is subject to misinterpreta-
tion. Certainly the counselor should not disclose
private information obtained from the client with-
out the client's permission, but, on the other hand,
the requirement to preserve the confidential nature
of the client relationship should not be used as a
license to withhold or supprcss important informa-
tion that would otherwise be available to market
participants in the normal course of business.

Suppose, for example, that the counselor has
been engaged by the owner of a fully occupied,
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nice," the intent of the ethical provisions is well
understood, and it is only in times of scrutiny that
the ethics' document would be called upon as part
of the objective measure of a particular act or omis-
sion to determine if an individual's activities were
within acceptable behavior, as defined by the ethi-
cal statements of the particular grouP. When the
organization fails to uphold its on'n standards of
professional practice, the entire organization may
be tainted by the activities of a relatively few num-
ber of its members. The professional stature of one
organization withh the real estate communitv is
such that the letters of its designation are used to
represent performance to the desires of a client as

opposed to performance that meets or exceeds the
ethical standards of the group. Professional soci-
eties are not clubs in which the members are given
license to behave in a manner which would not be
appropriate for a candidate aspirint to join the par-
ticular professional group.

The third purpose of the standards of profes-
sional conduct and the delineation of ethical be-
havior is the members' protection from practices bv
other individuals who do not meet the standards.
Strict adherence to a higher standard is what truly
sets one professional organization apart from the
run of the mill. Achievement of a particular

professional designation, either by virtue of intellec-
tual accomplishments, experience or a combination
of these elements, bestows upon the member a des-
ignation that sets that individual apart from the
general practitioner u'ithin the industry. The desig-
nation CRE (Counselor of Real Estate;, which is
granted to members of The Counselors, is consid-
ered bv many to be the premier real estate designa-
tion within the National Association of Realtors.
CRE members of The Counselors willingly and vol-
untarily choose to uphold a high standard of pro-
fessional behavior for the benefit of The
Counselors, and to the benefit of their clients.

In a business climate that is rapidlv changing
and widely diverse, it is important to sen,ice pro-
viders and to inform clients that organizations exist
to foster high ethical standards. Thus, clients and
potential clients can choose those providt'rs who
subscribe to and support standards which work to
the betterment of the industry and to the profes-
sional practitioners.
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