
COUNSELING
IN EMINENT
DOMAIN
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by A. C. Schwethelm, CRE

III hether it is medicine, automobile design,
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area must have a working knowledge of it, e.g., a
familiarity with the terminology. However, it is usu-
ally rare to find a lawyer who is also an expert in
the specialized field. How, then, does the trial attor-
ney assemble the expert witnesses, exhibits, deposi-
tions, etc. in an expeditious manner? More and more
frequently this is being accomplished with the assis-
tance of specialized consultants. Just a few months
ago the State of Texas Attorney General's offrce
asked for a memo which outlined the services that
could be provided by a real estate counselor for a
trial attorney in the preparation of an eminent do-
main case. The following is an expansion of that
memo.

A Counselor's Skills In Advocacy
The counselor must be experienced in eminent do-
main appraisal and expert testimony. He must be
familiar with eminent domain law and the require-
ments in the local jurisdiction, especially regarding
admissibility, discovery, trial procedure deposition
procedure, and other matters which vary from case
to case. The ability to think and react quickly and
confrdently under pressure is important. Above av-
erage analytical and math skills, the ability to ar-
ticulate complex matters in understandable terms
and a pleasing personality are key attributes. He
must have credibility with the attorney and the cli-
ent, whether property owner or condemnor, as well
as a standing within the profession. Understand
that the consultant is not a potential expert witness,
but acts in an advocacy position for the client.

The counselor's scope of involvement will vary
from case to case, depending upon a number of fac-
tors including its complexity and size, the attorneys,
appraisers and other witnesses involved, the case-
load of the attorney, etc. Perhaps the easiest method
for exploring the matter is to start with the assump-
tion that it is a large, complex case warranting the
counselor's involvement in a comprehensive manner
from the onset.

The Process
The hypothetical jurisdiction is one where the mat-
ter is flrrst heard by a special commission of three
disinterested citizens appointed by a judge who hear
the evidence and render an award to be deposited
with the court. Upon such deposit, the condemning
authority can take possession of the property and
either side can appeal. The discovery process begins
only after the hearing. Discovery is the procedure by
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counselor's effectiveness in such situations is the ex-
tent to which they become involved. Attorneys have
learned it is important to retain counselors at the
outset because many technical questions arise that
are beyond the expertise of the lawyer and'/or client
Early retention of the counselor also ensures that
the att rney will operate from an informed position
and that the client will not be placed at a tactical
disadvantage.

A look at what is really involved in real estate
matters will highlight the need and importance of
attorney/counselor teamwork. A parcel of real estate
is not a hornogenous unit; it is a package of real
property interests, each having its separate quali-
ties and existence. This has come to be known as the
Bundle of Rights proposition. The task of problem
solving begins with accurate identifrcation of the
interests involved. Since these rights are created in
Iegal documents, the attorney plays the lead role in
interpretations. The counselor will, of course, exam-
ine them in the context of the entire real estate
market, but particularly in the sector that relates to
the type of interest under examination. The study
will reveal the benefits and liabilities of ownership.
Very frequently the issue of timing arises. The var-
ious interests in a package have differing priorities
of claim on the benefits the real estate generates,
Usually they follow the chronology of their creation,
but this can be altered by subordination agreements
that rearrange priorities. Here again the attorney
interprets and guides. The counselor then examines
this priority framework and relates it to the flow of
events in observed real estat€ markets. Vitally im-
portant risk rating of property interests is the pro-
duct of such study. Only this sort of cooperative
effort can supply a client with winning advice.

The counselor can assist in developing several
restructuring plans, not all of which need be shared
with the opposing side. This is a sensitivity exercise
t€sting the feasibility and desirability of a particu-
lar restructuring proposal and whether it is in the
client's best interests. Because restructuring plans
are property specific, it is important for the attorney
to receive professional advice that starts with an
understanding of the real estate, its ability to ser-
vice new debt, supply and demand, and current and
future conditions likely to affect the asset
(collateral).

In addition to modification of the debt, the coun-
gelor examines other options so they can be evalu-
ated on a risk/reward basis. These alternatives
would include the likelihood of financing obtained
from other sources, whether the property could or
should be sold, or whether foreclosure is the most
prudent course of action.

plan and comment on its adequacy and reasonable-
ness. While this may appear to be relatively simple,
it can often become a complex undertaking which
tests the counselort forecasting abilities as well as
his knowledge of the social, economic, and political
influences affecting the property. This may require
detailed consideration ofthe local and regional econ-
omies, employment trends, age distribution of resi-
dents in the market area, income statistics and
spending patterns, existing and future supply of
space or product, job and family formations, etc. It is
also likely to require a series of computer-generated
cash flow analyses. Quantifying values usually is a
process of discounting expected earnings. If valua-
tions are to be believable or defensible, two impor-
tant counselor functions must be ably performed.
First, forecasting sAills are needed to predict cash
flows, and second,, hnowled.ge of financial market
conditinns is required for plausible discount rate se-
lection. If an attorney hopes to be a successful advo-
cate for his client's cause, he should buttress his
performance by teaming up with a counselor who
has expertise in these two flrelds.

Forecasting is not merely inserting numbers in
a software program; it is the product of in-depth
knowledge of economic activities throughout a spe-
cif-rc real estate market. Existing and probable fu-
ture competition as well as business expansions and
population income are of paramount consideration.
Trends are identified and projected into future pe-
riods. Capable execution of these operations requires
strong foundations in understanding and awareness
of the business cycle's movements.

Discount rates are selected based on their bring-
ing competitively attractive earnings to the inves-
tors involved. How can attractive competitiveness be
judged other than by thorough knowledge of alter-
native financial opportunities? Rates commonly se-
lected are both current and future. To deal capably
with the future variety, a counselor must be knowl-
edgeable of the monetary policy operations of the
Federal Reserve. Here will be found a clear cyclical
pattern: monetary ease and low interest rates in
business recessions followed by gradual tightening
and rising rates as recovery proceeds, then a repeti-
tion when the next recession occurs.

The counselor's ultimat€ objective is to form an
opinion, with the necessary support for that posi-
tion, on the reasonableness or unworkability of the
proffered reorganization plan. An attorney who
plans to convince a court of the merit in his client's
position needs to be supported by the real estate and
financial market knowledge and data that are the
counselor's stock in trade. Again, the value of team-
work is evident.

Tbnant Representation
An area of real estate counseling that has grown
enormously in the past 10 years is tenant represen-
tation. Simply stated, the counselor acts as the ten-
ant's representative in lease negotiations directly
with the landlord or with the landlord's broker or

Bankruptcy
Bankruptcy filings normally complicate foreclosure
proceedings and present the counselor with a series
of other issues to be addressed. Sometimes a coun-
selor may not be retained until this stage. The coun-
selor may be requested to study the reorganization
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TEAMWORK

by James E. Gibbons, CRE
and Richard Marchitelli, CRE

;l eal estate counseling services can assist the
]J attorney and the client in the decision-making
I I p.o""". in a wide range of situations i"uol"l"E
litigation, due diligence activities and general prob-
Iem solving. When utilized properly, the counselor
brings insights and experience that few others pos-
sess. The counselor not only complements the tal^
ents of the other professionals on the client-team,
but he can provide a competitive advantage that is
often decisive. Although attorneys are results-driven
and always in search of ways to achieve tactical lev-
erage, many are unaware of the full scope of services
that counselors offer or the advantages conferred by
this type of professional assistance. But improve-
ment is in progress and better lines of communica-
tion are opening by professional counseling
associations and practitioners to provide information
on the extraordinary benefits available from the co-
operative efforts of counselors and attorneys. The
value of teamwork is underscored by The Counselors
of Real Estate, the preeminent professional consult-
ing group, consisting of 1,000 highly trained, deeply
experienced real estate experts. Each member has
the ability to provide his clients with unbeatable
services through a most effective networking ar-
rangement which accesses the expertise of all other
members.

Counselors' backgrounds vary. Generally they
include years of practical experience in one or more
of the real estate disciplines which constitute coun-
seling G.g., market analysis, investment analysis,
asset or property management, brokerage, ap-
praisal, etc.). In addition, they are schooled in the
fundamentals of real estate and receive technical
training by attending formal courses, seminars and
continuing education programs offered by organiza-
tions and universities. Some counselors are licensed
or certified by the states in which they practice;
others have earned designations conferred by re-
spected professional organizations. In the final anal-
ysis, counselors are reservoirs of knowledge and
experience from which attorneys and their clients
can draw. Counselors can offer imaginative ap-
proaches and innovative solutions to real estate
problems tempered by a theoretical and practical
understanding of the dynamics that shape the
marketplace.

Workouts
There is a growing recognition that active participa-
tion by counselors in workouts and restructuring
loans is invaluable. Real estate counselors mav
represent the lender or the borrower. The key to a
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which each side is allowed to obtain evidence the
other side is prepared to present. It includes taking
depositions (sworn testimony) from the prospective
witnesses and obtaining copies of documents.

The condemnor attorney (C.A.) is advised by his
client, the condemnor, that an offer has been made
and rejected. C.A. recommends employment of a real
estate counselor, who after accepting the case meets
with the C.A. Together they review the basics of the
case-the rights to be taken, the ownership of the
property, the proposed pleadings, route map, prop-
erty plat, memos of meetings between the condem-
nor's representatives and the owner and./or owner
representatives. Many questions will be posed: Has
the owner employed legal counsel, an appraiser,
other potential witnesses, etc.? What is the area
reaction to the project? Who supports and who op-
poses? What is the settlement record so far?

Com mi s s in ne rs Appointe d
Often the judge asks the attorneys for suggested
commissioners to be appointed. The counselor may
have experience with individuals who have served
previously. Which of the commissioners would best
serve our interest? Are there any potential commis-
sioners who may have a bias against the condemnor?
The counselor may investigate and provide informa-
tion which enables the C.A. to successfully object to
a commissioner's appointment.

Real Estate Appraisal Reuiewed

The counselor then carefully examines the real
estate appraisal prepared for the condemnor. Is it
consistent with other information - rights taken,
route and area taken, assumptions as to purpose of
the taking and possible remedial actions to be taken
by the condemnor? Is the highest and best use rea-
sonable and well supported, the sale appropriate,
properly adjusted and fully described? Is the part
taken properly and completely described and the
value supported? Is the effect on the remaining
property considered, described and addressed eco-
nomically? In short, is the appraisal reasonable and
convincing? The real estate counselor conveys his
findings to the C.A. and suggests corrective action if
necessary.

The counselor and the C.A. then meet with the
appraiser for hearing preparation. The C.A. develops
his line of direct examination and, with the coun-
selor's assistance, prepares the appraiser for ex-
pected cross examination. The counselor's role will
be to play devil's advocate, and he will develop Iikely
questions for the appraiser to answer.

DiscoLvry
Joint decisions involving the C.A., real estate coun-
selor, appraiser, and condemnor's staffare made con-
cerning what exhibits are to be used (maps, photos,
plats, etc.) and who will prepare them. The coun-
selor also meets with the C.A. to assist in developing
cross examination questions of the condemnee's ap-
praiser, probably by exploring various possible sce-
narios. This is an important step because it is the
first opportunity for discovery. Also, if one of the

explored scenarios is on target the cross examina-
tion may catch the witness unprepared for probing
questions. The counselor may attend the hearing,
providing observations to the C.A., and possible ad-
ditional lines of questioning and preparation for the
next step, if necessary. After the hearing, a post-
mortem is often helpful to assess the strengths and
weaknesses of both sides of the case while the infor-
mation is fresh on everyone's mind.

Hearing Reuiew And Case Preparation
Assume that the hearing is over, the award depos-
ited and an appeal filed. C.A, and the real estate
counselor meet again to assess their present posi-
tion, probably with the condemnor's representatives.
Should consideration be given to employ additional
an&or substitute witnesses? Are there changes to
be made in the pleadings? What went right and
what went wrong in the hearing? Is the landowner
Iikely to change or add witnesses? How can cross
examination be improved? The counselor would fol-
low much the same preparation procedure as before,
except now it would be directed toward a trial before
a judge or jury In addition, the counselor would as-
sist in preparing discovery requests. This can be as
crucial an area as discovery, even more detailed and
exacting. Conversely, the discovery request must be
broad enough to secure the information, yet not so
broad as to allow the court to deny the request. The
counselor may obtain information on other work the
appraiser has done in the geographic area and also
Iook for inconsistencies. Possibly copies of those real
estate appraisals and the supporting sales should be
requested. If the appraiser used the income ap-
proach, income and expense records on the subject
property may be requested. The counselor will have
a good insight by this time as to the theory the other
side is using. The meeting with the witness (or wit-
nesses) is repeated. Even more emphasis is placed on
the proposed testimony, both direct and expected
cross, The counselor will assist the witness to frame
his answers to mean what is intended. In no respect
does a counselor change the testimony of the wit.
ness; however, witnesses frequently express them-
selves in a manner which conveys other than what is
meant. The jargon of the industry must be set aside
and rephrased with words that are meaningful to
the judge or jury.

After the discovery documents are received, the
counselor examines them before meeting again with
the C.A. and conveying the findings. Perhaps they
reveal a new tactic. Every calculation is verified,
every adjustment to a sale is carefully examined.
Frequently math errors are found, as well as adjust-
ments made upward when they should have been
downward, or vice versa. This procedure should be
performed on the work product of witnesses for both
sides. Surprises are fun only when the other side
makes the mistake. The counselor carefully com-
pares the proposed testimony, obtained through de-
positions and requests for production, of the
witnesses for the other side. Are the opinions consis-
tent? Does one oftheir appraisers find a highest and
best use? Are the property descriptions consistent,

t2 REAL ESTATE ISSUES FALL /VINTER Ig93 Counseling In Eminent Domqin Litigqtion 53



both legal and physical? If other witnesses (engi-
neers, negotiators, surveyors, or other experts) are
to be used, does their testimony support the frndings
of the appraisers? Exactly the same procedure is
followed on witnesses for "our side."

A final pretrial meeting is usually held to be
sure everything is ready, including exhibits and
witnesses.

The Tfial
During the trial, the real estate counselor attends
and carefully monitors the proceedings. Notes are
made of any misstatements, errors, inconsistencies,
etc., by any witness. The C.A. is made aware of these
observations at the appropriate time, at break or
immediately if necessary. Sometimes matters arise
during the trial which must be investigated imme-
diately. Witnesses occasionally testify to sales with-
out having complete information, or they make other
blunders. A quick inquiry by or directed by the real
estate counselor may reveal conflicting data or
someone to testify thereto. A rebuttal witness can be
devastating. Although the jury argument is entirely
the responsibility of the C.A., occasionally a review
by the counselor of the testimony can be helpful in
deciding on the emphasis desired.

After the trial, a post-trial conference is usually
held especially if an appeal by either side is likely.
Although the legal questions are entirely the do-
main of the C.A., certain fact questions can be ad-
dressed by the counselor which can be of great
assistance in preparing a brief

The Offer
If the same case is addressed from the condemnee's
point of view, almost the identical comments would
apply. Perhaps the most signifrcant difference is that
the condemnor's offer is clearly submitted before
much work needs to begin. The counselor may be
involved in assessing the pros and cons of accepting
the offer or in seeking to negotiate upward before
employing an appraiser. Sometimes the condemnor
will make the real estate appraisal available during
the negotiations. A careful analysis may reveal se-
rious errors or a lack of understanding the problem.
With this information, the attorney may be able to
negotiate a much higher offer without the expense of
litigation.

Although illustrative of the possibilities, this
narrative merely touches the surface. The use of a
real estate counselor can be a wise choice when liti-
gation involves eminent domain. The very nature of
the topic requires careful planning and the utiliza-
tion of all available expertise to achieve a successful
outcome. In cases which justify the expense, the use
of an experienced, knowledgeable real estate coun-
selor can pay big dividends and enable the attorney
to be much more effective.

EMINENT DOMAIN
EXPERT WITNESS

LITIGATION
CONSULTANT

30* YEARS EXPERIENCE INCLUDING 2I YEARS AS
SENIOR EXECUTIVE T'OR DEVELOPER AND .\,IANAGER

Highest & Best Usc . Marketability . Feasibilirl,
Viabilitv . Factors Affccting Value . Economrcs

Davelopment' Properr_v Management
Investmenr . Marketing. Salcs & Leasing

Flood Plain . Wedards

REAL ESTATE STRATEGIES
AND ADVISORY SERVICES

9 FORDYCE LANE
ST. LOUIS, MISSOURI 63U4

(314) 997-4446 FAX (314) 997-4654

expert or simply pass. The test and the testing, how-
ever, are up to the trial attorney. Pat solutions rarely
exist in selecting experts-the choices are usually a
trade-off in available qualificstions.

Ttre attorney should be familiar with the differ-
ences in specialties and subject areas, make sure the
expert is warned ofthis kind ofchallenge and insure
that preparations are made to defend his credentials
across the widest possible spectrum. However, if the
attorney doesn't recognize the potential implica-
tions, the counselor should bring it to his attention.

Experts And Attorneys Are In This Tkrgether
How these customs and protocols can be avoided or
used to the attorney's advantage and the counselor's
obligation to explain them at the appropriate place
in the assigrment are self-evident. For the most part
the lessons are not unique to real estate experts.

Aside from giving the exPert the tools to do the
job, there is one other element that can work greatly
to the attorney's advantage. Experts want to feel
part of a team and the trial attorney sets the tone
that provides for this. Whether for communication
ability with the expert, for examination skills in
bringing out the expert's testimony or simply for old-
fashioned courtesy and consideration during the
case's progress, attorneys can increase the expert's
effectiveness by making him feel part of a team
effort.

Properly applied, as the expert proceeds into the
deposition and court testimony stages, the rules-in
their observance or avoidance-can produce gratify-
ing results.

N(/IES
1. Three real estate experts, including the author, surveyed their

most recent casea-4s in &ll. In 22 instances, the experts were
hired within tan days of mandatory exchange of witnesses.

2. A correlation exists betweeD "mushrooming" and inex'
perienced witness€s. The expeit€ surveyed {by definition "ex'
perienced") tlpically request and are allowed a full review of
case mat€rials. ln short, they can see the muehrooming hap'
pening and act to limit it. ID only three of the 45 cas$ previ-
ously cited was available information tiSnificantly limitld by
counsel. On the other hand, incideoce of opposing exp,erts be'
ing given limited information was observed in at leaat 15 of
the cases.
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