
factors influencing interest rates, and also surveys
some of the case law on the interest rate issue. The
article further examines how current loan market
conditions cause the near absence of similar loans at
market rates thus requiring the courts to expand
and modify their approach to the determination of a
rate appropriate for a coerced loan where no real
market exists.

Economic Theory And Interest Rates
If a secured lender is to receive the present value of
its claim at the time of plan confirmation, then
micro-economic theory dictates that the interest rate
paid by the debtor on the deferred payments should
correspond to a rate of interest that could be ob-
tained by a lender making a loan to a third party
upon similar terms, for the same duration, secured
by collateral of equal value and with a comparable
risk of default (the "third party loan" test). As a
practical matter, this is a test which is impossible to
meet under current market conditions. Before we
discuss how the rate may be determined by cross
reference to alternative debt markets, the theorecti-
cal foundation of the appropriate rate is first pre-
sented. In order to satisfy the requirement of the
"third party Ioan' test stated above, which is compa-
rable to the legal requirement that the secured
lender receive the "indubitable equivalent" of its
claim, one must be able to compare the wide range
of interest rates observed in the marketplace, under-
stand their relationship to the risks born by the
Ienders in question and select the approPriate inter-
est rate as required under law.

Tbrm Structure, Liquidity And The Influence
Of Inflation
All interest rate det€rminetions begin with consid-
ering the maturity of the debt and the frequency of
any installment payments. This notion relates the
level of interest rates to the period of time the capi-
tal obligation is outstanding. It further assumes
that the risk class of a particular group of obliga-
tions is homogeneous, since mixing high-risk subor-
dinated corporate bond yields (unk bonds) with low-
risk U.S. Treasury obligations would signihcantly
skew a rate/term relationship.

Comparing alternative rates and maturities not
only demonstrates the gross difference in short and
Ionger term interest rat€s (the ordinal difference),
but makes it possible to calibrate and determine
rate differentials \ryithin specific maturities. This
provides a direct basis upon which specific maturi-
ties of secured obligations may be "priced."

Lenders will significantly alter their interest
rate requirements in terms of their past experience
with inflationary impact and to the extent that
these experiences inJluence their future inflationary
expectations. Simply put, lenders systematically re-
quire higher interest rates to compensate for infla-
tion. Hence, market interest rates of all maturities
are continuously adjusting to inflationary expecta-
tions which extend over the term of the obligation.

Therefore, it is impossible to properly apply an in-
terest rate to an obligation without taking inflation
into account.

Since the yields for a given class of obligations
change from day to day as economic information is
internalized by the marketplace, a few tendencies
can be observed, First, lenders are much more will-
ing to lend short than long. This is known as the
"liquidity preference' and refers directly to the con-
cept of default risk. In other words, the shorter the
term of obligation, the less Iikely the borrower is to
default. Hence, the lender has a liquidity preference
and will accept lower rates (yields) in the short-
term. This would justify the use of lower interest
rates in the valuation of short-term secured
obligations.

Secondly, much more is known about the present
and immediate economic future than events several
years hence. Consequently, borrowers and lenders
formulate expectations on the basis ofincreasing un-
certainty about the future. The marketplace is es-
sentially confessing its inability to anticipate future
economic events. Therefore, interest rates of all ma-
turities beyond a certain point in time fall within a
very narrow range of interest rates. A comparison of
15,20 or even 30 year U.S. Treasury securities is
unlikely to illustrate much rate difference. Of
course, the same is true for other risk classed obliga-
tions. Consequently, secured claims of approx-
imately ten years or more would all tend to be
valued at roughly the same rate of interest within a
given risk class.

Finally, the marketplace in the United States
never seems to expect inflation to last for very long.
This is not to suggest that inflation is not a problem
or cannot get out of control. It simply means that
borrowers and lenders in the marketplace price their
obligations in a manner which seems to always as-
sume that inflation can and will be brought under
control at some point. Moreover, they are so uncer-
tain about economic events at that point in the fu-
ture, they have no basis for differential rate pricing.

Assessing Risk
The concept of interest rates is entirely a function of
exp€ctations about the future. However, three possi-
bilities exist when looking into the future: certainty,
uncertainty and risk. Each refers to a different level
of expectation (and comfort level) and would be rate-
priced accordingly. An individual is certain about
the future when the precise outcome of an event is
known. The very nature of a bankruptcy proceeding
completely precludes such an assumption. The indi-
vidual is uncertain when he knows all the possible
outcomes, but does not know which will be the final
result. This is still an unlikely scenario within the
context of a bankruptcy proceeding. Finally, the in-
dividual is at risk when even the possible oukomes
are not known for sure, much less which outcome
will be the final result and, as a matter of prac-
ticality, this is inevitably the situation in which a
secured creditor finds himselfl Since interest rat€s,
economic events and expectations about the future
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by Ronald M. Sturtz

f he purpose of this article is to explain -the ap-
- I - plication of some well known methods of resolv-
tl ing disputes which may be familiar, but

probably are less understood than expected. Most of
you are acquainted with or perhaps have been in-
volved in traditional litigation in the federal or state
court systems. You are also undoubtedly aware that
most disputes do not ever reach an actual trial be-
fore a judge or jury. Those concluded short of trial
are helped by various alternatives to be discussed
here, such as early neutral evaluation, mediation,
negotiation, private judging, mini-trial, summary
jury trial and arbitration. These alternative means
of aiding dispute resolution have received the acro-
nym 'ADR'I Some of these methods are well known
and understood. Some are innovative. As we explore
this recent explosion of interest in ADR, consider
where you fit into the picture: as a party, an expert,
a party-appointed arbitrator or neutral.

The year 2000 is rapidly approaching. In recent
years much of accepted business methodologies, and
for that matter social procedure, have been changing
at warp speed. If any one thing could be singled out
as the impetus, it would be computerization and the
resultant realization of developments in daily living
almost as fast as the events happen. The electronic
age has made most business leaders and the con-
suming public come to expect prompt, efftcient and
complete conclusions to every problem or concern as
soon as their attention focuses on the issues. The
legal profession and business of dispute resolution
have been infected with the same virus.

Continuing the trend of societal modernization,
dispute resolution has reached new heights and di-
mensions in speed and efficacy. No longer are par-
ties to a dispute constrained to exhaust time and
money pursuing litigation. Today, disputants are in-
creasingly availing themselves of ADR techniques.

The primary need to resolve the dispute, quickly,
effrciently and most importantly, qualitatively, has
replaced courtroom adjudication. Parties who choose
ADR as a means of resolving disputes find they
reach as satisfactory a result as with pursuing liti-
gation, but without unnecessary temporal and fiscal
expenditures.The most frequently asked questions
by clients are "Who is the judge?i' and "When will
this case come to triel and be concluded?" With re-
sort to ADR, the answers to such questions are in
the parties' control.
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What's Wrong With Thaditional Litigation
Several centuries ago Shakespeare wrote, "The first
thing we do, let's kill all the lawyersl' lHenry VI,
Part III.) Some would assert that things have not
changed, and the impetus to this misused statement
is as appropriate now as it was alleged to be in the
16th century. But, in fact, society has changed. In-
deed, Iife has grown infinitely more complex since
Elizabethan times, and the legal profession has
responded.

Perhaps one of the most common form of dispute
resolution, the filing of a complaint in a state or
federal court, has grown painfully complex not to
mention exhaustive-both physically and fiscally.
Learned Hand, former Chief Judge of the Court of
Appeals for the Second Circuit during the early and
middle parts of this century, once quipped, "[a]s a
litigant, I should dread a lawsuit beyond anything
else short of sickness and death."

There is no question that in most parts of this
country we are presented with an overburdened fed-
eral judiciary and its growing inability to process
and adjudicate cases in a timely efficient fashion. In
the federal system, there are over 280,000 civil and
criminal cases filed each year, and the number con-
tinues to grow. The federal experience is mirrored in
the states to a great degree, but the numbers are
more dramatic.

Adding to the judiciary's incapacity to cope with
the immense number of civil case filings, Iitigation
delays are exacerbated by extensive and sometimes
extraordinary pretrial activity. Parties will typically
frle many motions which seek rulings on issues well
before the actual trial begins. In addition, the pre-
sent discovery process can be drawn out consuming
inordinate amounts of time and money. Studies show
that up to 607r of litigation costs are attributed to
this activity. ADR reduces and in many cases elimi-
nates this pretrial activity, but in any event cer-
tainly brings focus to the process thereby reducing
temporal and monetary expenditures arriving at the
dispute resolution stage earlier.

In response to the challenge, the legal profes-
sion, in the federal and state systems has been ac-
tively promoting ways to deal with the problem.
Since so many c€Lses are settling without going to
trial, reaching the settlement stage more quickly,
eiliciently and gracefully became the goal. Client
demands over the past 30 years have prodded the
legal profession to revisit alternative methods of re-
solving disputes. ADR is more practical, less expen-
sive and obtains results vastly quicker than
litigation. Disputants can pick and choose the na-
ture of their forum, choose their decision-maker and
achieve a resolution expending a fraction of the time
and resources that litigation would consume. ADR
provides parties with viable, effrcient alternatives to
litigation and methods to settle disputes.

ADR: A National Movement
National policy favors ADR. Congress and most
states have enacted statutes which can be classified
as involving ADR. The American Bar Association

(ABA), notably its Section of Litigation, is a strong
and vibrant supporter of ADR. At the August 1993
American Bar Association meeting, a new Dispute
Resolution Section was authorized and is now being
organized. By ABA House of Delegates resolution,
non-lawyer associate members are welcome to join.

Two major national not-for-profit organizations
and many private ADR providers actively promote
and facilitate the use of ADR. The American Arbi-
tration Association (AAA) is a public service, non-
profit national membership organization. It was
founded in 1926 shortly after the adoption of the
first of a number of arbitration laws patterned after
a model act which was adopted in different versions
around the nation. The organization's primary func-
tion is to encourage and facilitate the use of arbitra-
tion and other voluntary techniques of dispute
resolution. This is done through education, training,
and research for all forms of out-of-court settlement
methods. The AAA actively assists business in de-
signing custom-tailored dispute settlement systems.
In addition, nationally the AAA is instrumental in
its role of compiling and providing lists of arbitra-
tors, including non-lawyers, who are available to pri-
vate parties for use in resolving their own disputes.

The Center for Public Resources (CPR), a New
York-based national public policy organization, is
another organization actively involved in the promo-
tion of ADR. The CPR l,egal Program was founded
in 1979, and it consists of several hundred general
counsel of major corporations, law firm practitioners
and legal scholars. Recently, the CPR was nationally
recognized for developing and implementing among
its corporate members a written pledge committing
a signatory to explore ADR methods before proceed-
ing with or in lieu of litigation. Over 600 of the
nation's largest corporations have signed and abide
by the pledge. In addition, the CPR developed a simi-
lar national initiative among law frrms, whereby the
CPR's law firm members drafted and 7,425 law
firms signed the CPB Lout Firm Policy Statement.

How ADR Works And Different Tlpes Of ADR
The decision to submit a dispute to arbitration, or
another form of ADR, is usually manifested by a
contractual provision between the parties. The con-
tract clause defines the scope and limits of ADR for
the parties who select the type ofADR, establish the
procedure by which a neutral is selected and deter-
mine whether and to what extent the process and
decisions are final and binding. The parties are free
to specify parameters delineating their ADR accor-
ding to their own individual needs. For example, the
parties may specify that only certain, as opposed to
all, issues arising from the contract or transaction
are subject to ADR. Importantly, the parties may
bind the neutral to base his decision on state law,
federal law or even generally accepted commercial
standards as defined by the parties. The ADR clause
can be as limiting or broad, as specific or vague as
the parties' desire. The shape ADR takes is limited
only by the parties' imagination.

DETERMINING
THE
APPBOPBIATE
INTEBEST
BATE IN
MORTGAGE
LOAN
CBAM.DOWNS

lJl ecause of the commercial real estate building

l, *x"IL:! j'.:"',Tt* u:: l':;1,::i1f ',xl' ixl
tion's commercial real estate lenders. At year end
1991, a total of $1,056.8 billion of total commercial
mortgage debt was outstanding. Commercial banks
accounted for $274.8 billion, while life insurance
companies held $243.7 billion. By the end of the
second quarter of 7992,6.759o of all life company
loans were delinquent, in foreclosure or foreclosed,
while U.S. commercial banks struggled with an
8.20q( commercial real estate loan delinquency rate.
By simple calculation, and without any considera-
tion of the infamous savings and loan industry col-
lapse, nearly S40 billion of commercial real estate
held by those lender groups was delinquent or in
foreclosure. Billions of dollars in additional debt are
maturing each year, while the availability of new
mortgage capital is virtually nonexistent. Commer-
cial real estate lenders are forced to either work-out
(restructure) existing loans or commence foreclosure
proceedings against the collateral properties.r

In many of these cases, the borrower's inability
to meet his repayment obligation is not simply the
result of reduced or declining real estate values, but
also the result ofregulations discouraging or prohib-
iting lenders from refinancing existing loans and
the near total absence of new institutions willing to
extend credit to "take out" existing lenders. If the
mortgage borrower is confronted with foreclosure
and regardless of whether substantial equity re-
mains in the property, his only possible recourse
may be to frle a bankruptcy petition to forestall the
foreclosure and effect a reorganization plan destined
to be a "cram-downl' This is particularly likely in
the real estate industry since most large properties
are structured as single asset ventures allowing re-
structuring of individual properties without disturb-
ing other properties or assets which may be held by
the owner.

Unless a mortgage lender agrees to lesser or
inferior treatment, provisions of Chapters 11, 12 and
132 ofthe Bankruptcy Code provide that a creditor is
entitled to receive, as of the effective date of the
plan, the value of the lender's allowed secured
claim.3 If the plan of reorganization provides for pe-
riodic payments to the secured creditor over the life
of the plan, these periodic payments must be sub-
jected to a net present value calculation or "dis-
counting" to calculate their present worth.a

This article examines the basis for the deter-
mination of cram-down interest rates, including
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their presentations, the jury is charged and in-
structed by the court in the same manner as a nor-
mal trial.

Post-SIT conferencing begins after the $IT con-
cludes. The parties, their counsel and the judge are
present. The parties, now better informed of the
strength of their cases, negotiate with one another.
If after the SIT the parties have not been able to
settle within a time fixed by the court or the parties,
the court usually sets the case for a full trial.

Summary jury trials have proven helpful in
cases involving negligence, product liability, per-
sonal injury, mass toxic tort, contract disputes, age,
gender, race discrimination and anti-trust, but there
is no limit to its use where ajury trial has been duly
demanded. The process is utilized most often in com-
plex cases where the parties are anxious to have a
dry run on the issue of damages. The exercise has
been found useful in helping the parties move to
discuss settlement.

Summary jury trial provides insight into how a
jury perceives the strengths and weaknesses of each
side. Studies conducted demonstrate that cases
which proceeded to trial resulted in verdicts re-
markably consistent with those reached in the sum-
mary jury trial. Liability findings and damage
awards were almost identical. The only difference
was the additional time and money devoted to reach-
ing that verdict.

The summary jury trial proceeding is not usu-
ally open to the public, nor is it recorded unless
specifically ordered by the court. However with
agreement, counsel may arrange for a court reporter
to be in attendance. Flexibility is essential to the
effectiveness and efficiency of a summary jury trial.
Nonetheless, a summary jury trial should resemble
a real trial as much as possible. The presence of a
judicial offrcer and a jury helps create this aura. In
addition, while the summary jury trial does not re-
quire procedural and evidentiary rules as strict as
those in a normal trial, it does adhere to similar
standards. Evidence inadmissible or unavailable at
trial may not be used.

Whether or not the summary jury trial results
in a settlement, it can save the parties money. If the
case settles, all adjudication costs are avoided.
Studies have shown that upwards of 407c of litiga-
tion costs result from the trial. Thus, the parties get
all they would in a full trial at a fraction of the cost.
If the case proceeds, the parties have lost nothing.
They still would have had to conduct discovery and
all other pretrial preparation. The parties have sim-
ply engaged in a low-cost dress rehearsal which has
made them better informed and more prepared.

Conclusion
The foregoing presentation illustrated the flexibility
of the many varieties of ADR. One common theme
that pervades each form of ADR is that it achieves
settlement or resolution quicker and more efficiently
than litigation. None ofthese methods approach the
formality of traditional adjudication, but with effort

the parties can be very impressed with the process
with much less cost. ADR places primacy on satisfy-
ing the needs of the disputants- achieving a legiti-
mate resolution to their dispute in a timely and cost-
effective manner The legal profession has from time
immemorial had the duty to conclude Iitigation in
the most effrcient way possible.6 The stress placed
upon utilization of ADR methods in the federal and
state court systems is the natural outgrowth of in-
creased court backlogs, rising litigation costs and a
recognition by clients that Iitigation takes a toll on
their business and professional lives. Often all of
this transcends measurable out-of-pocket costs to
the attorneys and expert advisors. Discussion of set-
tlement and methods to reach that goal are no
Ionger a sigrr of weakness; rather it has become a
regular and anticipated event in the course of dis-
pute resolution. Indeed, consideration of carefully
drawn dispute resolution contract provisions is a

must no longer relegated to boiler plate language
added to the bargain as an after-thought.

Real estate professionals engaged in the process
which often gives rise to the deal, have the oppor-
tunity to urge their clients to insis, upon attention
to such matters. Indeed you will be well sen"ud if you
demend such attention in your own affairs as none of
us ore immune from the litigation ulrus. By pursuing
ADR, parties are not journeying down an unknown
path. Widespread use of ADR may be new, but ADR
itself certainly is not. As indicated at the outset,
ADR has been widely used in many areas of the law
to avoid the pitfalls of litigation. Real estate coun-
selors can do their clients great service by educating
them on the availability, uses and benefits of ADR
as a means to resolve disputes.

IiOTES
1. See N.J.S.A. 2A:24-7. New Jersey has also adopted an ADR

statut€, N.J.S.A. 2A:23A-1 et. seq. with a similar provision.
2. The standard for review of an arbitral award differs among

federal and many state jurisdictions. In California, the highest
court ruled in 1992 'hn error of law apparent on the face ofthe
award that causes substantial injustice does nol provide
grounds for judicial reviewl' Monchharsh u Heil & Blase, S

Cal.4th 733 (1992) (emphasis added). Within the same week,
the New Jersey Supreme Court in Perini Corp. t'. Creale Bat'
Hotel & Cosino \ttre Sands Hotel I 129 N.J. 479 I 1992) by a split
vote determiDed that a court can invalidate an arbitration
a\r'ard that *as based upon gross, unmistakable error of law.
Other courts have rules which would only interfere if the
award were irrational, or a "manifest disregard of the law",
but what seems to be clear is that all courts *'ould follow
whatever standard the parties choose.

3. N.J.S.A. 2A:234-1 et. seq.
4. See discussion set forth in end not€ 3.
5. The following outline has b€en adopt€d and taker with p€r-

mi$ion from an article on Mini-Trial authored by Lawrence J.

Fox, a partner in Drinker Biddle & Reath, Philadelphia, Pa.
which appeared in "Litigation', Vol.l9, Number 4, Summer
1993, Tfu Journal of the Section of Liligalion, American Bar
Association. Mr. Fox is vice chair of the section.

6. Former ChiefJustice Warren E. Burger made this point in his
1986 speech before the American l,aw lnstitute where he ob-
served: "The true function of our profession should be to gain
an acceptable result in the shortest possible time with the
least amount oI stress and at the lowest po6Eible cost to the
client. To accomplish that is the true role of the advocatel'

Arbitration Clause
A very simplistic land not recommended) standard
arbitration/ADR clause to be inserted in contract
could be:

Any controversy or claim arising out of or relat-
ing to this contract, or the breach thereof, shall
be settled by arbitration [parties can specify any
form of ADRI and judgment upon the award ren-
dered by the Arbitrator(s) may be entered in any
Court having jurisdiction thereol

What is missing from this provision is minimal
references to a chosen state or federal arbitration
law, designated rules and substantive law, whether
the arbitration is to be administered and perhaps
most importantly, designation of the arbitrator(s) or
the method of selection.

If the parties fail to include an arbitration
clause in their contract or where the dispute does
not involve a prior contract, the parties may still
submit their dispute to arbitration by entering into
an appropriate agreement signifying the specific
dispute to be resolved. Submitting a matter to ADR
may invoke the operation of an ADR statute.

Award
The contract clauses generally provide for a judg-
ment upon the award to be entered by a court hav-
ing jurisdiction of the parties. There is no difference
between a judgment procured through Iitigation and
one obtained following an ADR proceeding. Accord-
ingly, such a judgment is enforceable like any other
court-won judgment.

Some state statutes authorize courts to review
ADR awards, whether or not judicial review is pro-
vided in the ADR clause. Generally, awards will be
vacated only upon grounds of corruption, fraud, par-
tiality of the neutral, or other similar wrongdoing
The New Jersey arbitration statute, for example,
provides that the award will be confrrmed unless
"the award is vacated. modified or corrected"t for
any of the following reasons:

1. Where the award was procured by corruption
fraud or undue means;

2. Where there was either evident partiality or cor-
ruption in the arbitrators or any thereof;

3. Where the arbitrators were guilty of misconduct
in refusing to postpone the hearing, upon su{fi-
cient cause being shown therefore, or in refusing
to hear evidence, pertinent and material to the
controversy, or of any other misbehavior prejudi-
cial to the rights of any party;

4. Where the arbitrators exceeded or so imperfectly
executed their powers that a mutual, final and
definite award upon the subject matter submitted
was not made.

Even where an award is vacated, spending the
time and expense going through ADR is nol wasted.
Having engaged in the ADR process, the parties
accomplish several things which should assist and
expedite the litigation. Much of the work necessary
for trial will have been done in preparation for ADR.
Some discovery will probably be done, issues will

have been focused and sharpened, perhaps many of
the elements of the underlying dispute will have
been settled or at the very least, progress toward
settlement will have been made. In any event, ADR
serves the parties' needs by reducing time and ex-
pense associated \ ith going to court.

Different Tlpes Of ADR
One of ADR's most attractive elements is its flex-
ibility. The shape and format of any alternative Pro-
ceedings are Iimited only by the party's
imagination. While there are more standard or rec-
ognizable forms of ADR, each with distinct charac-
teristics adaptable to a variety of circumstances, the
parties are free to fashion a framework which suits
their particular needs. This is tlpically done in an
ADR clause either in the underlying contract or
through a post dispute agreement.

The standard forms of ADR are recognized as

negotiation, early neutral evaluation, mediation, pri-
vate iudging, summary jury trial, mini-trial, and
arbitration. Arbitration can be court-ordered, (pre-

sumptively mandatory and typically non-binding)
often with minimally coercive features to give the
parties incentive to allow the result to become firnal.
With the adoption of the Civil Justice Reform Act of
1990. (CJRA) virtually all United States District
Courts around the nation adopted local rules which
mandate or at least provide for participation in one
of the ADR methodologies, although no litigant can
be forced to accept a result or settlement proposal.
The statistics seem to prove that since 96% of all
court hled cases settle before trial, the effort to in-
troduce dispute resolution discussions into the pro-
cess at the earliest time will lead to more
expeditious and less costly litigation - perhaps even
a higher percentage of consensual dispositions. The
effect of an agreed upon result or mandated award is
usually the same, a final disposition of the dispute
or case, similar in respect to the finality of a court-
ordered judgment which can be enforced as one fully
tried to an imposed determination.

Since ADR is the product of an agreement
among parties, the bounds are defined only by legal-
ity and public policy. Fortunately, neither constraint
sigrrificantly encroaches upon the Parties'rights to
fashion a dispute resolution process. There are the
classical or traditional forms already discussed but
the parties may mix and match, (with some care and
planning) or even dispose of them altogether and
define a completely unique process. The parties are
virtually unfettered in their ability to selectively
implement elements from one type in concert with
one or more elements of another type or develop
something entirely new and unique. The name as-

cribed to the process by the parties is practically
meaningless. The ultimate concern centers upon the
definitions and powers prescribed. The ADR process
will follow whatever rules are established by the
parties, unless the named process adopts a stat-
utorily prescribed format.
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Negotinlion
The term negotiation derives from a Latin word
which means "carrying on business." Negotiation
has been employed in everyone's daily living. Society,
increasingly disenchanted with the cost and adver-
sarial nature of litigation, is turning to the negotia-
tion alternative. The parties usually attempt
negotiation prior to the pursuit of any other form of
dispute resolution. However, it can be attempted in
tandem with other dispute resolution processes as
well. In fact, the parties can engage in negotiation
settlements at any stage of the litigation process.

While the negotiation process is varied, there
are phases which most negotiation proceedings fol-
low. During this frrst orientation phase, the parties
establish initial contact, set the tone for their future
interaction and form impressions as to the style, in-
tegrity and expertise of the other party. In this
phase, the parties also decide upon procedural
matters.

The second phase consists of the information ex-
change or argument where the parties concentrate
on substantive issues. The length of this stage de-
pends on the relationship of the parties and on the
complexity of the issues.

The third phase of the process is triggered by
the crisis point which can be an approaching dead-
line, a trial date or the running of the statute of
limitations. Many negotiations produce settlements
immediately prior to the crisis point.

The final phase of the negotiation process is the
settlement or, conversely, the breakdown ofthe nego-
tiation proceedings. If the negotiation process has
failed, the parties must pursue another form of dis-
pute resolution.

There is no third party in the negotiation pro-
cess. As a result, resolving procedural problems can
prove difficult. The parties involved in the dispute or
their representatives must be able to communicate,
work together and compromise. If the parties reach
an agreement, it is binding and final. Since the par-
ties themselves have crafted the settlement, there is
no danger ofan appeal. Ifone ofthe parties breaches
the contract or fails to perform, the parties may
either return to negotiation or seek relief through
the courts. In addition, legislation has been enacted
which encourages finality in the decision. Rule 68 of
the Federal Rules of Civil Procedure allows one
party to offer a settlement to the other side. If the
offer is not accepted, and the rejecting party receives
Iess at trial than the amount offered, then that
party must pay the costs incurred by the offeror
from the date of the offer.

Like mediation, negotiation which is also com-
pletely private, does not produce predictable results.
It also requires nondisclosure and a tailoring of the
process to that particular dispute. Thus, any subse-
quent dispute must proceed through a separate dis-
pute resolution process. A party in the negotiation
process could not depend on the outcome to prevent
subsequent litigation of similar disputes. As with
other settlement efforts, statements made during

negotiation are not admissible in subsequent court
proceedings. However, the facts learned are not se-
cret or confidential (unless otherwise carefullv and
properly provided in an explicit agreement). This
enables parties who want to avoid unnecessary pub-
lic review or criticism to iron out their differences in
a confidential manner. This is particularly attrac-
tive to disputants involved in a patent or trademark
infringement. Negotiation saves money. The parties
conduct the proceedings themselves, so there are no
third-party neutral fees. In addition, attorneys' fees
are greatly reduced. Negotiation also saves the costs
inevitably committed to continued litigation.

Mediation
In a successful mediation, everyone comes away a
winner. Mediation is not a procedural alternative to
litigation, it is a settlement device. Unlike adjudica-
tion which focuses on the past, mediation looks to
the future and is used now in virtually any kind of
dispute. Most of the federal district court plans filed
pursuant to the CJRA have mediation as a signifi-
cant component. It is the Ieast threatening ADR
method and often gets the parties talking for the
first time.

The parties decide the format of the proceeding.
They may decide to submit written materials or a
briefstatement ofthe case. The mediator, the parties
and their attorneys usually meet prior to the media.
tion to exchange facts and to summarize their posi-
tions. This meeting provides the parties with the
full picture in an efficient and relaxed manner. Wit-
nesses are permitted, indeed encouraged to attend
and to elaborate upon their positions in complete
confidence without the constraints of anv evidenti-
ary rules.

After the fact exchange, the mediator continues
to meet separately with each party. Their discus.
sions are completely private unless the disclosing
party permits the mediator to relate any part. The
mediator offers advice and insight to each party in
turn. An attempt is made to bring each side to ac-
cept compromise of its position(s), but the key ingre-
dient is the skill of the mediator to understand how
the parties can be brought to a position where they
agree with the adverse party's needs. This process is
repeated until settlement is reached or until the
parties decide to pursue other means of resolving
the dispute. If a settlement is reached, or a joint
session appears to be appropriate, the parties are
brought together to hear the views of the other side
and eventually if successful, to formally agree to
terms and signing an agreement. The end product is
similar in nature and eflect to a consent decree ob-
tained in court. Unlike arbitration, there is no judg-
ment or award in mediation.

Except in court mandated ADR programs, the
parties choose the mediator. They may locate a me-
diator in a variety of ways including public adver-
tisement, referrals from lawyers, counselors or
clergy, from academia, governmental agencies, state
mediation and conciliation services and the AAA. In
the real estate world, mediation can be extremely

r Whether the presentations will be made solely
through counsel or whether testimony (or less for-
mal oral presentations) from key witnesses will be
allowed.

r The extent to which normal evidentiarv rules
should apply.

I Whether experts will be used.
r The extent to which streamlining procedures will

be used.

The role of the neutral should also be defined in
the mini-trial agreement. Will the neutral supervise
and monitor, or even enforce, the discovery process?
What will the neutral do at the mini-trial itself?
The neutral could act Iike ajudge and supervise the
presentations or act as a go-between in facilitating
the negotiations. The neutral could issue an advis-
ory opinion of his view of the case at the close of the
presentations or after a predetermined period of
negotiation.

None of this is preordained. The neutral is avail-
able to serve the parties to the extent they mutually
agree and are willing to pay. The only essential
point is that the neutral's role must be defined so
that each party's expectations are clear. Once the
agreement is sigrred, the parties must quickly move
into action and continue the momentum toward the
hoped for resolution. This observation should apply
equally to all ADR methods. The important thing in
preparing for a mini-trial is that it is not a final
adjudication, yet if well done it will help to shape
the eventual outcome of the dispute. If nothing else
it will affect the psyche of all of the participants,
clients and lawyers alike.

If it is consistent with the agreement, counsel
should not hesitate to enlist the aid of the neutral in
facilitating discovery and ensuring (to the extent
possible) that discovery obligations are being hon-
ored. A critical issue for the parties is whether and
when they will have the neutral share his evalua-
tion of the presentations. This can be a delicate
question. The neutral's evaluation can have a sober-
ing effect, dashing the unrealistic view of at least
one of the parties. It also carries the risk (one that
successful neutrals avoid by building trust and con-
fidence) that the neutral will no longer be perceived
as disinterested.

Thus, the mini-trial is a hybrid which merges
characteristics of adjudication, arbitration, media-
tion and negotiation into a unique creation. The par-
ties to the dispute set forth the framework in the
mini-trial agreement. They determine procedural
rules, rules governing acceptable behavior and what
role the neutral should play. At the mini-trial hear-
ing, attorneys and experts for both sides usually
make summary presentations of their cases to the
neutral and to the panel, comprised of one represen-
tative for each disputing party, explaining why their
side should win. Documents and other evidence can
be submitted, and witnesses may also testify. Each
side's presentation is followed by rebuttal and ques-
tions by the opposing side. After the weaknesses of
both sides have been exposed, the business persons

on the panel analyze, negotiate and possibly resolve
their dispute. If the business persons fail to reach an
agreement, the neutral may be called on to assist.
Generally, the court action is stayed while the mini-
trial process is proceeding. The mini-trial does
make the outcome of the instant dispute predictable.
Generally, the neutral's opinion of that probable out-
come of litigation is consistent with the ultimate
verdict rendered by the court. Thus, the mini-trial
encourages the parties to settle rather than continue
costly and counterproductive litigation.

Summary Jury Trial
The summary jury trial (SIT) is a short, inexpen-
sive form of trial which allows the parties to look
into the future. Conceived in 1980 by a federal judge,
its use has grown markedly throughout the country.
A summary jury trial, unlike all other forms of
ADR, provides the parties with an opportunity to
present their cases before empaneled jurors who are
not told their deliberations aren't real. The jurors
have no special qualifications or expertise. Rather,
they are lay people usually taken from the other-
wise empaneled pool ofjurors who are viewing this
case and the legal issues presented for the hrst time.
The purpose of a summary jury trial is to find out
what an average jury thinks about the dispute. The
summary jury trial is an effective means of ascer-
taining the probability of a result. The uncertainty
of an outcome can interfere with the settlement of a
dispute. This situation arises most often in the con-
text of liability, but as mentioned above, most often
involves damages. The mock jury serves as the
third-party neutral. Since the jury is selected from
the general population, it's role is exactly the same
as in a normal adjudication. It listens to summaries
of the case, followed by instructions of the court, and
decides accordingly. The summary jury trial edu-
cates the parties on how a jury will comprehend,
analyze and react to the numerous issues of law and
fact and what a jury thinks without being bound by
its decision. It informs the parties what they risk in
taking the case to full trial in accordance with com-
plete procedural safeguards.

The summary jury trial is presided over by a
judge or a magistrate upon assignment from the
court. In order to be indicative, the case should be in
a posture suitable for a full trial. This means that
the summary jury trial should follow completion of
discovery. However, when discovery has not yet been
completed, parties can conduct fast-track discovery
which focuses the parties on the most critical issues,
resulting in a considerable savings of time and
money.

The summary jury trial itself consists of a wir
dire hpening statements) presentation of summary
evidence (although nothing would prevent the par-
ties from having minimal live testimony), rebuttal
and closing statements. Each presentation is subject
to a time limit, and the entte trial usually takes no
Ionger than a day. All evidence, including the testi-
mony of witnesses, is usually presented by counsel
in narrative form. Once the parties have completed
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dispute by identifying areas of consensus and by
isolating areas critical to resolving the dispute. The
evaluator also assesses the strengths and weak-
nesses of the arguments and oflers an assessment of
the likely outcome. In addition, without imposing or
relaying his analysis, the evaluator attempts to fa-
cilitate a settlement. If the parties seem interested,
the evaluator can host a settlement discussion. Fi-
nally, if the parties seem disinterested in a settle-
ment, or if the settlement fails, then the evaluator
can help the parties devise a strategy for sharing
information and conducting discovery in contempla-
tion of a future settlement discussion.

As in arbitration, it is most effective if the eval-
uator is familiar with the nature of the dispute.
Thus, the evaluator should be an individual with
business experience or technological expertise who
can identify the parties' concerns and priorities.
Equally important, the evaluator should be creative
and perceptive so he can introduce issues or conten-
tions. The early evaluation process also requires an
individual who is a problem solver and a solution-
oriented person, able to recognize the goals of the
parties and steer the conversation accordingly. If the
evaluator has the requisite credibility, the views ex-
pressed can be very persuasive.

The evaluator should ordinarily have legal
knowledge. This enables the evaluator to distinguish
between the information necessary for settlement
negotiations and the information necessary for a full
trial. Often, private attorneys are better suited than
judges to serve as evaluatorc. The attorneys have
more time to devote to the process. In addition, there
is some concern about having a judge assigrred to the
case to formulate his opinion from the outset.

The early neutral evaluation is a private pro-
ceeding. There is no formal testimony, and oral com-
munications during the session are privileged as
part of settlement discussions. The evaluators are
prohibited from discussing with the court, or anyone
else, anything which took place in the session.

The early neutral evaluation process is very
flexible and informal. Based on the schedules of the
parties, the evaluator picks the time and place for
the sessions to be conducted. The environment of the
session should be as casual and informal as possible
with no procedural or evidentiary rules.

The early neutral evaluation is a cost-effective
device in which litigants can learn about their oppo-
nents' cases. It reduces the length of the litigation
process and the resulting expenses. It focuses the
parties on the critical issues and prevents the par-
ties from wasting money on unnecessary and un-
productive discovery

Mini-trial
The first case to ever use the mini-trial was Tele-
Credit,Inc. u. TRW,Inc. which involved a legally and
technically complex patent infringement dispute.
After nearly three years of litigation, and very sub-
stantial legal fees, a trial date had not been set. The
parties agreed to give the mini-trial a chance. Two

days after the mini-trial began, the parties had
reached a settlement.

The mini-trial is especially attractive for busi-
ness people, because it gets them involved in the
process from the outset. It forces them to recognize
the strengths and weaknesses of their arguments
and to be reasonable in their demands and conces-
sions. The mini-trial is a sophisticated process
which requires the presence and commitment of
high-level business persons. It is best suited for
larger disputes in areas such as antitrust, patents,
construction, breach of contract, complex technical
issues, unfair competition and employee grievances.
Recent studies demonstrate that mini-trials result
in prompt settlement in more than 95%. of the in-
stances it is used. A recent very well written article
describing this technique can be found in Litigation,
the Journal of Section of Litigation.s The following
is a distilled analysis of this ADR method:

1. A mini-trial usually does, and should, directly
involve the principals. Those individuals who are
and will be most affected by the outcome of the
underlying dispute should be present (and not
simply available by telephone).

2. A mini-trial is an early intervention technique;
ideally it should occur well before the actual trial
of the case.

3. A mini-trial should save the parties litigation
costs or at least offer a real prospect of such sav-
ings if it results in a settlement.

4. A mini-trial should give the parties a taste of
Iitigation for the psychological benefits and ca-
thartic effects this can provide.

5. A mini-trial is a voluntary, consensual
undertaking.

6. A mini-trial, though more structured than pure
mediation, can be as formal or informal as the
parties wish, with the tilt toward informality
tending to dampen the antagonism real Iitigation
often promotes.

7. A mini-trial is nonbinding, Ieaving the parties
free to return to the supervision and enforcement
power of the courts.

8. A mini-trial is flexible, reflecting the consensus
of the parties on how to structure the event or
events to best serve their needs.

9. It is important to emphasize that, as with other
forms of consensual ADR methods, a mini-trial
can be confrdential, freeing the parties from the
prying eyes of a public or press intent on review-
ing dockets, pleadings, deposition transcripts,
and the trial itself.

When should you consider a mini-trial? Only
certain cases are suited for the technique. It de-
pends, on the size of the matter. A mini-trial re-
quires significant effort and carries no guarantee of
success, no certainty that the dispute will be re-
solved. The parties also must agree on how the mini-
trial itself will be conducted. All these points may
be subject to negotiation:

r The amount of time to be allotted to each party.
r The availability of rebuttal time.

useful in arriving at settlement of valuation issues
and perhaps in disputes regarding the efficient pro-
ducing cause of a sale. Mediators generally partici-
pate actively in the negotiations, make suggestions,
offer alternatives and help the parties resolve their
dispute and reach settlement. However, some situa-
tions dictate that the mediator merely act as a con-
ciliator, providing a forum for the parties to come
together, and allowing the parties to shape the
result.

The mediator's initial task is to inform the par-
ties how the process works and to establish the
ground rules. After the ground rules have been laid,
the mediator will assist the parties in identifying
the facts and issues in their dispute. It is eye-
opening to see how often the parties have never had
a prior dialogue, as mentioned above.

The success of mediation is usually dependent
on the selection of the mediator. Parties generally
pick a mediator with a relevant business back-
ground or legal expertise. In addition to actual expe-
rience, the mediator should be organized and able to
efficiently streamline the facts and issues presented.
He should also be objective and unbiased, patient,
professional, trustworthy and independent. Finally,
the mediator should be perceptive and able to recog-
nize the parties' priorities and problems and help
them Btructure an appropriate settlement. An inde-
pendent real estat€ counselor with knowledge of the
relevant issues can be a valuable resource as a
mediator.

Mediation obviously does not produce predict-
able results. First, it depends on nondisclosure: even
the parties to the dispute are unaware of all the
statements made and the facts produced. Second, the
ultimate agreement is based on the needs and goals
of the parties rather than on an identifiable legal
standard. Thus, a party participating in the media-
tion could not bind an unrelated party to that agree-
ment in subsequent litigation even if the facts were
identical. Since the mediation process is private, the
discussions and the substance of the sessions are
protected from public scrutiny. Documents produced
during mediation and the substance of information
disclosed in the mediation, can be discoverable in
subsequent litigation. However, the content of medi-
ation proceedings are afforded much greater protec-
tion from discovery than are evidentiary and fact
documents. Tb avoid any confidentiality problems,
the parties simply sign an agreement that any and
all discussions made during the proceeding as part
of settlement negotiations will be inadmissible in
any future litigation under well understood federal
and state evidence rules.

Mediation saves money. It is attractive for
smaller cases in which the amount litigated is
quickly consumed by expended executive time as
well as attorneys'fees and costs. Mediation is also
attractive for larger cases which involve a long dis-
covery period and spiraling legal fees. The media-
tor's hourly fee is comparable to that of a good
attorney. Usually, it is divided equally among the

parties. However, if one party favors mediation more
than the others, it may choose to bear a larger por-
tion of the cost.

Arbitrqtion
Arbitration is the submission of a controversy to a
nonjudicial, neutral decision maker sometimes com-
prised of three persons, but often only one. The pro-
cess and problems to be described here are well
rooted in many societies as a way of resolving dis-
putes. Arbitration is particularly common in busi-
ness and labor disputes, professional sports, union
grievances, international commercial disputes and
consumer disputes. It is gaining favor in banking
matters, and there is no reason why it should not
continue to gain extensive acceptance in all manner
ofreal property related agreements. The money and
time saved through arbitration make it particularly
well suited to the modern business world. The pro-
ceedings are not usually public and, if properly ad-
ministered by an organization or the arbitrator(s),
speedy. The hey ingredient is in the drafting of the
arbitration clause when each party to the agreement
is free to insist upon appropriate safeguards and
procedures to assure these goals are attained. Con-
trary to often heard criticism, recent studies show it
does not frequently result in compromise dividing
the pot awards. Again, the arbitration agreement
will control the result.

A party seeking relief initiates the proceeding
by a written demand for arbitration which resem-
bles the complaint filed in normal litigation. It does
not need to state any formal cause of action. Instead,
the short demand form streamlines the proceeding
from the outset. After the claim has been filed with
the administering authority or the adversary and
the matter is agreed or determined to be arbitrable,
both parties begin the process of choosing arbitra-
tors. An agreed upon restricted discovery period
may thereafter commence, assuming the contract or
selected rules provide for such discovery, or the arbi-
trator(s) concur.

The arbitration hearing is conducted privately
usually by legal counsel. Although considerably
shorter and less formal, the format of the arbitration
proceeding resembles a trial. Usually, both sides are
allowed to make opening statements, present their
cases and cross-examine the other party's witnesses.
Since facts can be presented by affrdavit this may
not always be possible.

An arbitrator(s) presides over the process. They
may be selected by the parties-each party chooses
one arbitrator (i.e. "party arbitrators") who then se-
lect a third. The third appointed to the tribunal is
often referred to as the umpire. This does not mean
that the umpire has the task of choosing between
the other two arbitrators' decisions; any award must
be made by at least a majority of the arbitrators.

Arbitrators may also be appointed under the
rules of an arbitration entity such as AAA when
that organization has been designated to administer
the arbitration. Under AAAb commercial arbitration
guidelines, a roster of arbitrators, often experts in
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their field, is maintained by AAA. Similarly, the
CPR has compiled a number of national and re-
gional panels of distinguished neutrals, some spe-
cialized in various fields, available for such service.

Depending on the jurisdiction, the party arbitra-
tors may and in fact are expected to confer with the
party who selected them; they may be biased but not
corrupt. Great care should be taken to consider the
role of the arbitrators, their qualifications and their
ethics. Generally speaking, independence of all
members of a panel is preferred, but not mandatory
unless the contract or applicable arbitration statute
permits or otherwise applies. It must be emphasized
that, since arbitration is the product of contract (ex-
cept for court-mandated programs which are essen-
tially non-binding), the parties are free to fashion
their own rules and criteria. Whenever a method to
select arbitrators has failed in identifying the per-
son(s) to act, applicable federal and state statutes
provide for designation by a judge in a summary
expedited procedure.

Arbitrators are given great control over the ar-
bitration proceeding except to the extent the con-
tract otherwise provides. They determine when to
schedule the arbitration hearings, establish pro-
cedural rules, grant postponements and issue sub-
poenas which can be enforced by court orders with
the power of contempt. The arbitrators can also ad-
mit any evidence the parties wish to present
through either witnesses or documents. In addition,
if the arbitrators are dissatisfied with the evidence
ollered, they may solicit additional evidence by ques-
tioning a witness themselves. Alternatively, they
may request that a party's attorney produces evi-
dence which they consider necessary for resolution of
the dispute.

The arbitrator's ability, expertise and fairness is
the foundation of the success or failure of the pro-
cess. A conscientious and knowledgeable arbitrator
can move the dispute quickly and satisfactorily, con-
duct the proceedings with integrity, render a just
award and facilitate the continuation and improve-
ment of a productive business relationship. Arbitra-
tion cannot guarantee predictability, Because
arbitrators usually do not provide written explana-
tions of their awards, it is diffrcult for a party to
ascertain what factors went into the result and to
order its behavior accordingly.2 Likewise, a party is
unable to rely on that decision as precedent and is
unable to avoid similar litigation. This outcome can
easily be avoided, however, by requiring the arbitra-
tors to document the reasons for their decision and
thus determine what behavior to avoid in the future.

The arbitration proceeding ensures confiden-
tiality. It allows the parties to avoid unwanted and
counterproductive publicity absent a confrdentiality
agreement to the contrary. This usually facilitates
the continuation of that business relationship and
also protects the reputation of the parties. Another
advantage is the informality which characterizes
the arbitration proceeding. Unlike the courtroom
which demands compliance with numerous rules,

the arbitration proceeding allows the parties to re-
solve their dispute in a somewhat less formal, re-
Iaxed though adversarial atmosphere. Again, the
parties are free to design, modify and agree upon
these rules in their arbitration contract or clause
prior to the commencement of the proceeding.

Arbitration can be a more cost effrcient and less
expensive process than traditional court adjudica-
tion provided the parties and counsel understand the
process. In addition to potential savings for execu-
tive or client time diverted from business, legal fees,
the financial consequences of the lost business rela-
tionship, should also be considered. The additional
costs incuned in arbitration are the payment of the
initial fee for commencing the arbitration paid to
the administering organization (if any), the cost of
producing witnesses, and the cost for the stenog-
raphic record, if one is made.

Primte Judging
The private judge process, dubbed "rent-a-judge", is
analogous to arbitration, yet retains many of the
characteristics ofa traditional judicial proceeding. It
is flexible and efficient and has proven especially
helpful in complex commercial real estate cases
where particularly contentious parties seem to
abound.

Many states have enacted statutes allowing par-
ties to choose the private judge process. In New Jer-
sey, a procedure fashioned after prevalent California
practice, the Alternative Procedure for Dispute Res-
olution Act3, provides for resolution of controversies
by means of private judges called umpires. The act
was intended to provide parties with a quicker, less
costly but more predictable process for dispute reso-
lution than traditional civil litigation and to provide
the parties' rights not usually available to them
through arbitration.

The key elements of the law provide that the
result must be arrived at in accordance with appli-
cable principles of law, and the determination must
be in writing with findings of fact and law readily
reviewable. It reduces the possibility that an umpire
will apply his own notions ofjustice and render an
award bearing no resemblance to that which results
in a judicial resolution of the matter. In this way,
prirate judging differs greatly from an arbitration
proceeding in which the arbitrator is free to fashion
the award even in a manner inconsistent with appli-
cable substantive lawa Unlike traditional litigation
however, there is only one appeal to a trial level
judge. Thus the process can be swift, predictable and
inexpensive since extensive discovery is not
contemplated.

The proceeding is initiated upon filing of a de-
mand which must set forth the claim, any defenses
and the amount of damages sought. The party de-
manding resolution must also initiate the process of
umpire selection. Once the umpire has been selected
or appointed, each party submits to the umpire and
to the adversary, statements of factual and legal po-
sitions which govern the issues to be determined.
The umpire may allow modification if such changes

do not unduly prejudice the opposing parties. Unlike
arbitration which does not expressly authorize dis-
covery, the private judge process anticipates some
discovery to be completed within 60 days following
the receipt of the demand, unless the umpire or the
parties otherwise provide. Such discovery may be
through oral depositions, inspection of documents
and interrogatories (when so authorized by the um-
pire). At the hearing, the parties are entitled to be
heard, to present evidence relevant to the contro-
versy and to cross examine any witnesses appear-
lng.

The private judging proceeding is conducted by
a single umpire unless the parties have agreed oth-
erwise. If an agreement desigrrates an umpire, then
that person conducts the proceeding. If an agree-
ment describes a method by which the umpire is to
be selected, this method is followed as well. However,
if a method is not provided, or if a method proves
unworkable, then, as with traditional arbitration,
the Superior Court (New Jersey's trial Ievel court)
will appoint an umpire in a summary action.

The umpire has full jurisdiction to provide all
relief and to determine all claims and disputes aris-
ing under the contract. The umpire is not competent
to testify in any subsequent court action related to
the private judging proceeding. The umpire also has
the authority to allow the parties to have discovery
through interrogatories and to shorten or lengthen
the 60 day period allotted for discovery. The umpire
may require the testimony of any witness or the
production of any evidence, and the umpire may di-
rect that such evidence be obtained. The umpire
frxes the time and place for the hearing (unless the
parties have otherwise agreed) and may adjourn the
hearing from time-to-time.

The parties may choose the third-party neutral.
This makes the rent-a-judge process an attractive
alternative to normal adjudication in which the neu-
tral (i.e. a judge or a jury) is assigrred through a
luck-of-the-draw. The disputants should select a
third party with business or technical expertise who
can recognize and understand the complexities of
the dispute. If a dispute turns solely on a legal issue,
then a retired judge might be the best qualified,
although a real estate professional might well per-
form such duties in the right circumstances.

As in arbitration, the umpire must comply with
a code of ethics. The umpire is required to disclose
any interest or relationship which would bias his
evaluation of the case. The rent-a-judge process dif-
fers from a normal court proceeding in that it is
prirate. While many other formalities of the court-
room are present, the parties are assured that their
disputes will be free of public review and scrutiny.
The private judging process is less expensive than a
normal court trial, however the parties must still
prepare the case as if proceeding to a normal trial,
though the limits placed on discovery greatly re-
duces cost.

An umpire's compensation is similar to that of
an arbitrator The umpire's expenses and fees and all

other expenses including the cost of the facilities,
the deposition and hearing transcripts, and expert
witness fees are paid as provided in the award. In
addition, lhe parties rnoy allow the umpire to award
attorneys'fees.

While the New Jersey ADR statute is applicable
only in that state, there is nothing to prevent con-
tracting parties from adopting by reference the sub-
stance of the law. Care should be taken to review the
law with local counsel, but there is no policy reason
which would prevent enforcement of this ADR tech-
nique in ary other jurisdiction.

Ear ly Ne utra I E talualio n
The paramount objective of the early neutral eval-
uation process is to reduce the cost and time spent in
prolonged litigation. The process was developed in
1982 by the Federal District Court for the Northern
District of California and it has grown steadily in
popularity. It is now a cornerstone of court adminis-
tration in many states and other federal districts.
Early neutral evaluation recognizes that the most
money can be saved in the early stages of litigation.
The patterns and expectations for the litigation pro-
cess are set in this early stage. Therefore, direct
communication, cooperation and common sense have
the most beneficial effect in the earliest stages as
well.

The early neutral evaluation process forces par-
ties to analyze the strengths and weaknesses of
their arguments, to focus on the critical issues and
to confront the concerns of their opponents. It has
been used most successfully in cases involving civil
rights, contract disputes, insurance coverage dis-
putes, labor disputes, personal injury and patent
infringements.

Early neutral evaluation takes place at the out-
set of the litigation process, usually within four
months after a complaint has been filed in court. In
some cases, the session may even be held before the
first judicial pre-trial status conference. In other
cases, the court allows a very abbreviated period of
discovery prior to the evaluation session.

At the start of the session, the evaluator (usu-
ally very experienced lawyers in the freld of the dis-
pute, or a special judge assigned for this task) briefly
discusses the goals and establishes the tone which is
to control the proceedings. The parties mutually se-
lect the third-party neutral to conduct the evalua-
tion. In addition, the court, under its power to
appoint a special mastel can also appoint the third-
party neutral, who most often serves pro bono. The
neutral is referred to as the evaluator. The parties
then make a 15 to 30 minute presentation explain-
ing their views of the facts and describing the evi-
dence upon which they rely. Documents may be used
where appropriate. After hearing each party's posi-
tion and evaluating the evidence presented, the neu-
tral offers an assessment of the case.

The third party plays a very critical role in the
early neutral evaluation proceeding as an evaluator
as well as a counselor. mediator and advisor. The
evaluator helps the parties narrow the scope of the
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their field, is maintained by AAA. Similarly, the
CPR has compiled a number of national and re-
gional panels of distinguished neutrals, some spe-
cialized in various fields, available for such service.

Depending on the jurisdiction, the party arbitra-
tors may and in fact are expected to confer with the
party who selected them; they may be biased but not
corrupt. Great care should be taken to consider the
role of the arbitrators, their qualifications and their
ethics. Generally speaking, independence of all
members of a panel is preferred, but not mandatory
unless the contract or applicable arbitration statute
permits or otherwise applies. It must be emphasized
that, since arbitration is the product of contract (ex-
cept for court-mandated programs which are essen-
tially non-binding), the parties are free to fashion
their own rules and criteria. Whenever a method to
select arbitrators has failed in identifying the per-
son(s) to act, applicable federal and state statutes
provide for designation by a judge in a summary
expedited procedure.

Arbitrators are given great control over the ar-
bitration proceeding except to the extent the con-
tract otherwise provides. They determine when to
schedule the arbitration hearings, establish pro-
cedural rules, grant postponements and issue sub-
poenas which can be enforced by court orders with
the power of contempt. The arbitrators can also ad-
mit any evidence the parties wish to present
through either witnesses or documents. In addition,
if the arbitrators are dissatisfied with the evidence
ollered, they may solicit additional evidence by ques-
tioning a witness themselves. Alternatively, they
may request that a party's attorney produces evi-
dence which they consider necessary for resolution of
the dispute.

The arbitrator's ability, expertise and fairness is
the foundation of the success or failure of the pro-
cess. A conscientious and knowledgeable arbitrator
can move the dispute quickly and satisfactorily, con-
duct the proceedings with integrity, render a just
award and facilitate the continuation and improve-
ment of a productive business relationship. Arbitra-
tion cannot guarantee predictability, Because
arbitrators usually do not provide written explana-
tions of their awards, it is diffrcult for a party to
ascertain what factors went into the result and to
order its behavior accordingly.2 Likewise, a party is
unable to rely on that decision as precedent and is
unable to avoid similar litigation. This outcome can
easily be avoided, however, by requiring the arbitra-
tors to document the reasons for their decision and
thus determine what behavior to avoid in the future.

The arbitration proceeding ensures confiden-
tiality. It allows the parties to avoid unwanted and
counterproductive publicity absent a confrdentiality
agreement to the contrary. This usually facilitates
the continuation of that business relationship and
also protects the reputation of the parties. Another
advantage is the informality which characterizes
the arbitration proceeding. Unlike the courtroom
which demands compliance with numerous rules,

the arbitration proceeding allows the parties to re-
solve their dispute in a somewhat less formal, re-
Iaxed though adversarial atmosphere. Again, the
parties are free to design, modify and agree upon
these rules in their arbitration contract or clause
prior to the commencement of the proceeding.

Arbitration can be a more cost effrcient and less
expensive process than traditional court adjudica-
tion provided the parties and counsel understand the
process. In addition to potential savings for execu-
tive or client time diverted from business, legal fees,
the financial consequences of the lost business rela-
tionship, should also be considered. The additional
costs incuned in arbitration are the payment of the
initial fee for commencing the arbitration paid to
the administering organization (if any), the cost of
producing witnesses, and the cost for the stenog-
raphic record, if one is made.

Primte Judging
The private judge process, dubbed "rent-a-judge", is
analogous to arbitration, yet retains many of the
characteristics ofa traditional judicial proceeding. It
is flexible and efficient and has proven especially
helpful in complex commercial real estate cases
where particularly contentious parties seem to
abound.

Many states have enacted statutes allowing par-
ties to choose the private judge process. In New Jer-
sey, a procedure fashioned after prevalent California
practice, the Alternative Procedure for Dispute Res-
olution Act3, provides for resolution of controversies
by means of private judges called umpires. The act
was intended to provide parties with a quicker, less
costly but more predictable process for dispute reso-
lution than traditional civil litigation and to provide
the parties' rights not usually available to them
through arbitration.

The key elements of the law provide that the
result must be arrived at in accordance with appli-
cable principles of law, and the determination must
be in writing with findings of fact and law readily
reviewable. It reduces the possibility that an umpire
will apply his own notions ofjustice and render an
award bearing no resemblance to that which results
in a judicial resolution of the matter. In this way,
prirate judging differs greatly from an arbitration
proceeding in which the arbitrator is free to fashion
the award even in a manner inconsistent with appli-
cable substantive lawa Unlike traditional litigation
however, there is only one appeal to a trial level
judge. Thus the process can be swift, predictable and
inexpensive since extensive discovery is not
contemplated.

The proceeding is initiated upon filing of a de-
mand which must set forth the claim, any defenses
and the amount of damages sought. The party de-
manding resolution must also initiate the process of
umpire selection. Once the umpire has been selected
or appointed, each party submits to the umpire and
to the adversary, statements of factual and legal po-
sitions which govern the issues to be determined.
The umpire may allow modification if such changes

do not unduly prejudice the opposing parties. Unlike
arbitration which does not expressly authorize dis-
covery, the private judge process anticipates some
discovery to be completed within 60 days following
the receipt of the demand, unless the umpire or the
parties otherwise provide. Such discovery may be
through oral depositions, inspection of documents
and interrogatories (when so authorized by the um-
pire). At the hearing, the parties are entitled to be
heard, to present evidence relevant to the contro-
versy and to cross examine any witnesses appear-
lng.

The private judging proceeding is conducted by
a single umpire unless the parties have agreed oth-
erwise. If an agreement desigrrates an umpire, then
that person conducts the proceeding. If an agree-
ment describes a method by which the umpire is to
be selected, this method is followed as well. However,
if a method is not provided, or if a method proves
unworkable, then, as with traditional arbitration,
the Superior Court (New Jersey's trial Ievel court)
will appoint an umpire in a summary action.

The umpire has full jurisdiction to provide all
relief and to determine all claims and disputes aris-
ing under the contract. The umpire is not competent
to testify in any subsequent court action related to
the private judging proceeding. The umpire also has
the authority to allow the parties to have discovery
through interrogatories and to shorten or lengthen
the 60 day period allotted for discovery. The umpire
may require the testimony of any witness or the
production of any evidence, and the umpire may di-
rect that such evidence be obtained. The umpire
frxes the time and place for the hearing (unless the
parties have otherwise agreed) and may adjourn the
hearing from time-to-time.

The parties may choose the third-party neutral.
This makes the rent-a-judge process an attractive
alternative to normal adjudication in which the neu-
tral (i.e. a judge or a jury) is assigrred through a
luck-of-the-draw. The disputants should select a
third party with business or technical expertise who
can recognize and understand the complexities of
the dispute. If a dispute turns solely on a legal issue,
then a retired judge might be the best qualified,
although a real estate professional might well per-
form such duties in the right circumstances.

As in arbitration, the umpire must comply with
a code of ethics. The umpire is required to disclose
any interest or relationship which would bias his
evaluation of the case. The rent-a-judge process dif-
fers from a normal court proceeding in that it is
prirate. While many other formalities of the court-
room are present, the parties are assured that their
disputes will be free of public review and scrutiny.
The private judging process is less expensive than a
normal court trial, however the parties must still
prepare the case as if proceeding to a normal trial,
though the limits placed on discovery greatly re-
duces cost.

An umpire's compensation is similar to that of
an arbitrator The umpire's expenses and fees and all

other expenses including the cost of the facilities,
the deposition and hearing transcripts, and expert
witness fees are paid as provided in the award. In
addition, lhe parties rnoy allow the umpire to award
attorneys'fees.

While the New Jersey ADR statute is applicable
only in that state, there is nothing to prevent con-
tracting parties from adopting by reference the sub-
stance of the law. Care should be taken to review the
law with local counsel, but there is no policy reason
which would prevent enforcement of this ADR tech-
nique in ary other jurisdiction.

Ear ly Ne utra I E talualio n
The paramount objective of the early neutral eval-
uation process is to reduce the cost and time spent in
prolonged litigation. The process was developed in
1982 by the Federal District Court for the Northern
District of California and it has grown steadily in
popularity. It is now a cornerstone of court adminis-
tration in many states and other federal districts.
Early neutral evaluation recognizes that the most
money can be saved in the early stages of litigation.
The patterns and expectations for the litigation pro-
cess are set in this early stage. Therefore, direct
communication, cooperation and common sense have
the most beneficial effect in the earliest stages as
well.

The early neutral evaluation process forces par-
ties to analyze the strengths and weaknesses of
their arguments, to focus on the critical issues and
to confront the concerns of their opponents. It has
been used most successfully in cases involving civil
rights, contract disputes, insurance coverage dis-
putes, labor disputes, personal injury and patent
infringements.

Early neutral evaluation takes place at the out-
set of the litigation process, usually within four
months after a complaint has been filed in court. In
some cases, the session may even be held before the
first judicial pre-trial status conference. In other
cases, the court allows a very abbreviated period of
discovery prior to the evaluation session.

At the start of the session, the evaluator (usu-
ally very experienced lawyers in the freld of the dis-
pute, or a special judge assigned for this task) briefly
discusses the goals and establishes the tone which is
to control the proceedings. The parties mutually se-
lect the third-party neutral to conduct the evalua-
tion. In addition, the court, under its power to
appoint a special mastel can also appoint the third-
party neutral, who most often serves pro bono. The
neutral is referred to as the evaluator. The parties
then make a 15 to 30 minute presentation explain-
ing their views of the facts and describing the evi-
dence upon which they rely. Documents may be used
where appropriate. After hearing each party's posi-
tion and evaluating the evidence presented, the neu-
tral offers an assessment of the case.

The third party plays a very critical role in the
early neutral evaluation proceeding as an evaluator
as well as a counselor. mediator and advisor. The
evaluator helps the parties narrow the scope of the
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dispute by identifying areas of consensus and by
isolating areas critical to resolving the dispute. The
evaluator also assesses the strengths and weak-
nesses of the arguments and oflers an assessment of
the likely outcome. In addition, without imposing or
relaying his analysis, the evaluator attempts to fa-
cilitate a settlement. If the parties seem interested,
the evaluator can host a settlement discussion. Fi-
nally, if the parties seem disinterested in a settle-
ment, or if the settlement fails, then the evaluator
can help the parties devise a strategy for sharing
information and conducting discovery in contempla-
tion of a future settlement discussion.

As in arbitration, it is most effective if the eval-
uator is familiar with the nature of the dispute.
Thus, the evaluator should be an individual with
business experience or technological expertise who
can identify the parties' concerns and priorities.
Equally important, the evaluator should be creative
and perceptive so he can introduce issues or conten-
tions. The early evaluation process also requires an
individual who is a problem solver and a solution-
oriented person, able to recognize the goals of the
parties and steer the conversation accordingly. If the
evaluator has the requisite credibility, the views ex-
pressed can be very persuasive.

The evaluator should ordinarily have legal
knowledge. This enables the evaluator to distinguish
between the information necessary for settlement
negotiations and the information necessary for a full
trial. Often, private attorneys are better suited than
judges to serve as evaluatorc. The attorneys have
more time to devote to the process. In addition, there
is some concern about having a judge assigrred to the
case to formulate his opinion from the outset.

The early neutral evaluation is a private pro-
ceeding. There is no formal testimony, and oral com-
munications during the session are privileged as
part of settlement discussions. The evaluators are
prohibited from discussing with the court, or anyone
else, anything which took place in the session.

The early neutral evaluation process is very
flexible and informal. Based on the schedules of the
parties, the evaluator picks the time and place for
the sessions to be conducted. The environment of the
session should be as casual and informal as possible
with no procedural or evidentiary rules.

The early neutral evaluation is a cost-effective
device in which litigants can learn about their oppo-
nents' cases. It reduces the length of the litigation
process and the resulting expenses. It focuses the
parties on the critical issues and prevents the par-
ties from wasting money on unnecessary and un-
productive discovery

Mini-trial
The first case to ever use the mini-trial was Tele-
Credit,Inc. u. TRW,Inc. which involved a legally and
technically complex patent infringement dispute.
After nearly three years of litigation, and very sub-
stantial legal fees, a trial date had not been set. The
parties agreed to give the mini-trial a chance. Two

days after the mini-trial began, the parties had
reached a settlement.

The mini-trial is especially attractive for busi-
ness people, because it gets them involved in the
process from the outset. It forces them to recognize
the strengths and weaknesses of their arguments
and to be reasonable in their demands and conces-
sions. The mini-trial is a sophisticated process
which requires the presence and commitment of
high-level business persons. It is best suited for
larger disputes in areas such as antitrust, patents,
construction, breach of contract, complex technical
issues, unfair competition and employee grievances.
Recent studies demonstrate that mini-trials result
in prompt settlement in more than 95%. of the in-
stances it is used. A recent very well written article
describing this technique can be found in Litigation,
the Journal of Section of Litigation.s The following
is a distilled analysis of this ADR method:

1. A mini-trial usually does, and should, directly
involve the principals. Those individuals who are
and will be most affected by the outcome of the
underlying dispute should be present (and not
simply available by telephone).

2. A mini-trial is an early intervention technique;
ideally it should occur well before the actual trial
of the case.

3. A mini-trial should save the parties litigation
costs or at least offer a real prospect of such sav-
ings if it results in a settlement.

4. A mini-trial should give the parties a taste of
Iitigation for the psychological benefits and ca-
thartic effects this can provide.

5. A mini-trial is a voluntary, consensual
undertaking.

6. A mini-trial, though more structured than pure
mediation, can be as formal or informal as the
parties wish, with the tilt toward informality
tending to dampen the antagonism real Iitigation
often promotes.

7. A mini-trial is nonbinding, Ieaving the parties
free to return to the supervision and enforcement
power of the courts.

8. A mini-trial is flexible, reflecting the consensus
of the parties on how to structure the event or
events to best serve their needs.

9. It is important to emphasize that, as with other
forms of consensual ADR methods, a mini-trial
can be confrdential, freeing the parties from the
prying eyes of a public or press intent on review-
ing dockets, pleadings, deposition transcripts,
and the trial itself.

When should you consider a mini-trial? Only
certain cases are suited for the technique. It de-
pends, on the size of the matter. A mini-trial re-
quires significant effort and carries no guarantee of
success, no certainty that the dispute will be re-
solved. The parties also must agree on how the mini-
trial itself will be conducted. All these points may
be subject to negotiation:

r The amount of time to be allotted to each party.
r The availability of rebuttal time.

useful in arriving at settlement of valuation issues
and perhaps in disputes regarding the efficient pro-
ducing cause of a sale. Mediators generally partici-
pate actively in the negotiations, make suggestions,
offer alternatives and help the parties resolve their
dispute and reach settlement. However, some situa-
tions dictate that the mediator merely act as a con-
ciliator, providing a forum for the parties to come
together, and allowing the parties to shape the
result.

The mediator's initial task is to inform the par-
ties how the process works and to establish the
ground rules. After the ground rules have been laid,
the mediator will assist the parties in identifying
the facts and issues in their dispute. It is eye-
opening to see how often the parties have never had
a prior dialogue, as mentioned above.

The success of mediation is usually dependent
on the selection of the mediator. Parties generally
pick a mediator with a relevant business back-
ground or legal expertise. In addition to actual expe-
rience, the mediator should be organized and able to
efficiently streamline the facts and issues presented.
He should also be objective and unbiased, patient,
professional, trustworthy and independent. Finally,
the mediator should be perceptive and able to recog-
nize the parties' priorities and problems and help
them Btructure an appropriate settlement. An inde-
pendent real estat€ counselor with knowledge of the
relevant issues can be a valuable resource as a
mediator.

Mediation obviously does not produce predict-
able results. First, it depends on nondisclosure: even
the parties to the dispute are unaware of all the
statements made and the facts produced. Second, the
ultimate agreement is based on the needs and goals
of the parties rather than on an identifiable legal
standard. Thus, a party participating in the media-
tion could not bind an unrelated party to that agree-
ment in subsequent litigation even if the facts were
identical. Since the mediation process is private, the
discussions and the substance of the sessions are
protected from public scrutiny. Documents produced
during mediation and the substance of information
disclosed in the mediation, can be discoverable in
subsequent litigation. However, the content of medi-
ation proceedings are afforded much greater protec-
tion from discovery than are evidentiary and fact
documents. Tb avoid any confidentiality problems,
the parties simply sign an agreement that any and
all discussions made during the proceeding as part
of settlement negotiations will be inadmissible in
any future litigation under well understood federal
and state evidence rules.

Mediation saves money. It is attractive for
smaller cases in which the amount litigated is
quickly consumed by expended executive time as
well as attorneys'fees and costs. Mediation is also
attractive for larger cases which involve a long dis-
covery period and spiraling legal fees. The media-
tor's hourly fee is comparable to that of a good
attorney. Usually, it is divided equally among the

parties. However, if one party favors mediation more
than the others, it may choose to bear a larger por-
tion of the cost.

Arbitrqtion
Arbitration is the submission of a controversy to a
nonjudicial, neutral decision maker sometimes com-
prised of three persons, but often only one. The pro-
cess and problems to be described here are well
rooted in many societies as a way of resolving dis-
putes. Arbitration is particularly common in busi-
ness and labor disputes, professional sports, union
grievances, international commercial disputes and
consumer disputes. It is gaining favor in banking
matters, and there is no reason why it should not
continue to gain extensive acceptance in all manner
ofreal property related agreements. The money and
time saved through arbitration make it particularly
well suited to the modern business world. The pro-
ceedings are not usually public and, if properly ad-
ministered by an organization or the arbitrator(s),
speedy. The hey ingredient is in the drafting of the
arbitration clause when each party to the agreement
is free to insist upon appropriate safeguards and
procedures to assure these goals are attained. Con-
trary to often heard criticism, recent studies show it
does not frequently result in compromise dividing
the pot awards. Again, the arbitration agreement
will control the result.

A party seeking relief initiates the proceeding
by a written demand for arbitration which resem-
bles the complaint filed in normal litigation. It does
not need to state any formal cause of action. Instead,
the short demand form streamlines the proceeding
from the outset. After the claim has been filed with
the administering authority or the adversary and
the matter is agreed or determined to be arbitrable,
both parties begin the process of choosing arbitra-
tors. An agreed upon restricted discovery period
may thereafter commence, assuming the contract or
selected rules provide for such discovery, or the arbi-
trator(s) concur.

The arbitration hearing is conducted privately
usually by legal counsel. Although considerably
shorter and less formal, the format of the arbitration
proceeding resembles a trial. Usually, both sides are
allowed to make opening statements, present their
cases and cross-examine the other party's witnesses.
Since facts can be presented by affrdavit this may
not always be possible.

An arbitrator(s) presides over the process. They
may be selected by the parties-each party chooses
one arbitrator (i.e. "party arbitrators") who then se-
lect a third. The third appointed to the tribunal is
often referred to as the umpire. This does not mean
that the umpire has the task of choosing between
the other two arbitrators' decisions; any award must
be made by at least a majority of the arbitrators.

Arbitrators may also be appointed under the
rules of an arbitration entity such as AAA when
that organization has been designated to administer
the arbitration. Under AAAb commercial arbitration
guidelines, a roster of arbitrators, often experts in
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Negotinlion
The term negotiation derives from a Latin word
which means "carrying on business." Negotiation
has been employed in everyone's daily living. Society,
increasingly disenchanted with the cost and adver-
sarial nature of litigation, is turning to the negotia-
tion alternative. The parties usually attempt
negotiation prior to the pursuit of any other form of
dispute resolution. However, it can be attempted in
tandem with other dispute resolution processes as
well. In fact, the parties can engage in negotiation
settlements at any stage of the litigation process.

While the negotiation process is varied, there
are phases which most negotiation proceedings fol-
low. During this frrst orientation phase, the parties
establish initial contact, set the tone for their future
interaction and form impressions as to the style, in-
tegrity and expertise of the other party. In this
phase, the parties also decide upon procedural
matters.

The second phase consists of the information ex-
change or argument where the parties concentrate
on substantive issues. The length of this stage de-
pends on the relationship of the parties and on the
complexity of the issues.

The third phase of the process is triggered by
the crisis point which can be an approaching dead-
line, a trial date or the running of the statute of
limitations. Many negotiations produce settlements
immediately prior to the crisis point.

The final phase of the negotiation process is the
settlement or, conversely, the breakdown ofthe nego-
tiation proceedings. If the negotiation process has
failed, the parties must pursue another form of dis-
pute resolution.

There is no third party in the negotiation pro-
cess. As a result, resolving procedural problems can
prove difficult. The parties involved in the dispute or
their representatives must be able to communicate,
work together and compromise. If the parties reach
an agreement, it is binding and final. Since the par-
ties themselves have crafted the settlement, there is
no danger ofan appeal. Ifone ofthe parties breaches
the contract or fails to perform, the parties may
either return to negotiation or seek relief through
the courts. In addition, legislation has been enacted
which encourages finality in the decision. Rule 68 of
the Federal Rules of Civil Procedure allows one
party to offer a settlement to the other side. If the
offer is not accepted, and the rejecting party receives
Iess at trial than the amount offered, then that
party must pay the costs incurred by the offeror
from the date of the offer.

Like mediation, negotiation which is also com-
pletely private, does not produce predictable results.
It also requires nondisclosure and a tailoring of the
process to that particular dispute. Thus, any subse-
quent dispute must proceed through a separate dis-
pute resolution process. A party in the negotiation
process could not depend on the outcome to prevent
subsequent litigation of similar disputes. As with
other settlement efforts, statements made during

negotiation are not admissible in subsequent court
proceedings. However, the facts learned are not se-
cret or confidential (unless otherwise carefullv and
properly provided in an explicit agreement). This
enables parties who want to avoid unnecessary pub-
lic review or criticism to iron out their differences in
a confidential manner. This is particularly attrac-
tive to disputants involved in a patent or trademark
infringement. Negotiation saves money. The parties
conduct the proceedings themselves, so there are no
third-party neutral fees. In addition, attorneys' fees
are greatly reduced. Negotiation also saves the costs
inevitably committed to continued litigation.

Mediation
In a successful mediation, everyone comes away a
winner. Mediation is not a procedural alternative to
litigation, it is a settlement device. Unlike adjudica-
tion which focuses on the past, mediation looks to
the future and is used now in virtually any kind of
dispute. Most of the federal district court plans filed
pursuant to the CJRA have mediation as a signifi-
cant component. It is the Ieast threatening ADR
method and often gets the parties talking for the
first time.

The parties decide the format of the proceeding.
They may decide to submit written materials or a
briefstatement ofthe case. The mediator, the parties
and their attorneys usually meet prior to the media.
tion to exchange facts and to summarize their posi-
tions. This meeting provides the parties with the
full picture in an efficient and relaxed manner. Wit-
nesses are permitted, indeed encouraged to attend
and to elaborate upon their positions in complete
confidence without the constraints of anv evidenti-
ary rules.

After the fact exchange, the mediator continues
to meet separately with each party. Their discus.
sions are completely private unless the disclosing
party permits the mediator to relate any part. The
mediator offers advice and insight to each party in
turn. An attempt is made to bring each side to ac-
cept compromise of its position(s), but the key ingre-
dient is the skill of the mediator to understand how
the parties can be brought to a position where they
agree with the adverse party's needs. This process is
repeated until settlement is reached or until the
parties decide to pursue other means of resolving
the dispute. If a settlement is reached, or a joint
session appears to be appropriate, the parties are
brought together to hear the views of the other side
and eventually if successful, to formally agree to
terms and signing an agreement. The end product is
similar in nature and eflect to a consent decree ob-
tained in court. Unlike arbitration, there is no judg-
ment or award in mediation.

Except in court mandated ADR programs, the
parties choose the mediator. They may locate a me-
diator in a variety of ways including public adver-
tisement, referrals from lawyers, counselors or
clergy, from academia, governmental agencies, state
mediation and conciliation services and the AAA. In
the real estate world, mediation can be extremely

r Whether the presentations will be made solely
through counsel or whether testimony (or less for-
mal oral presentations) from key witnesses will be
allowed.

r The extent to which normal evidentiarv rules
should apply.

I Whether experts will be used.
r The extent to which streamlining procedures will

be used.

The role of the neutral should also be defined in
the mini-trial agreement. Will the neutral supervise
and monitor, or even enforce, the discovery process?
What will the neutral do at the mini-trial itself?
The neutral could act Iike ajudge and supervise the
presentations or act as a go-between in facilitating
the negotiations. The neutral could issue an advis-
ory opinion of his view of the case at the close of the
presentations or after a predetermined period of
negotiation.

None of this is preordained. The neutral is avail-
able to serve the parties to the extent they mutually
agree and are willing to pay. The only essential
point is that the neutral's role must be defined so
that each party's expectations are clear. Once the
agreement is sigrred, the parties must quickly move
into action and continue the momentum toward the
hoped for resolution. This observation should apply
equally to all ADR methods. The important thing in
preparing for a mini-trial is that it is not a final
adjudication, yet if well done it will help to shape
the eventual outcome of the dispute. If nothing else
it will affect the psyche of all of the participants,
clients and lawyers alike.

If it is consistent with the agreement, counsel
should not hesitate to enlist the aid of the neutral in
facilitating discovery and ensuring (to the extent
possible) that discovery obligations are being hon-
ored. A critical issue for the parties is whether and
when they will have the neutral share his evalua-
tion of the presentations. This can be a delicate
question. The neutral's evaluation can have a sober-
ing effect, dashing the unrealistic view of at least
one of the parties. It also carries the risk (one that
successful neutrals avoid by building trust and con-
fidence) that the neutral will no longer be perceived
as disinterested.

Thus, the mini-trial is a hybrid which merges
characteristics of adjudication, arbitration, media-
tion and negotiation into a unique creation. The par-
ties to the dispute set forth the framework in the
mini-trial agreement. They determine procedural
rules, rules governing acceptable behavior and what
role the neutral should play. At the mini-trial hear-
ing, attorneys and experts for both sides usually
make summary presentations of their cases to the
neutral and to the panel, comprised of one represen-
tative for each disputing party, explaining why their
side should win. Documents and other evidence can
be submitted, and witnesses may also testify. Each
side's presentation is followed by rebuttal and ques-
tions by the opposing side. After the weaknesses of
both sides have been exposed, the business persons

on the panel analyze, negotiate and possibly resolve
their dispute. If the business persons fail to reach an
agreement, the neutral may be called on to assist.
Generally, the court action is stayed while the mini-
trial process is proceeding. The mini-trial does
make the outcome of the instant dispute predictable.
Generally, the neutral's opinion of that probable out-
come of litigation is consistent with the ultimate
verdict rendered by the court. Thus, the mini-trial
encourages the parties to settle rather than continue
costly and counterproductive litigation.

Summary Jury Trial
The summary jury trial (SIT) is a short, inexpen-
sive form of trial which allows the parties to look
into the future. Conceived in 1980 by a federal judge,
its use has grown markedly throughout the country.
A summary jury trial, unlike all other forms of
ADR, provides the parties with an opportunity to
present their cases before empaneled jurors who are
not told their deliberations aren't real. The jurors
have no special qualifications or expertise. Rather,
they are lay people usually taken from the other-
wise empaneled pool ofjurors who are viewing this
case and the legal issues presented for the hrst time.
The purpose of a summary jury trial is to find out
what an average jury thinks about the dispute. The
summary jury trial is an effective means of ascer-
taining the probability of a result. The uncertainty
of an outcome can interfere with the settlement of a
dispute. This situation arises most often in the con-
text of liability, but as mentioned above, most often
involves damages. The mock jury serves as the
third-party neutral. Since the jury is selected from
the general population, it's role is exactly the same
as in a normal adjudication. It listens to summaries
of the case, followed by instructions of the court, and
decides accordingly. The summary jury trial edu-
cates the parties on how a jury will comprehend,
analyze and react to the numerous issues of law and
fact and what a jury thinks without being bound by
its decision. It informs the parties what they risk in
taking the case to full trial in accordance with com-
plete procedural safeguards.

The summary jury trial is presided over by a
judge or a magistrate upon assignment from the
court. In order to be indicative, the case should be in
a posture suitable for a full trial. This means that
the summary jury trial should follow completion of
discovery. However, when discovery has not yet been
completed, parties can conduct fast-track discovery
which focuses the parties on the most critical issues,
resulting in a considerable savings of time and
money.

The summary jury trial itself consists of a wir
dire hpening statements) presentation of summary
evidence (although nothing would prevent the par-
ties from having minimal live testimony), rebuttal
and closing statements. Each presentation is subject
to a time limit, and the entte trial usually takes no
Ionger than a day. All evidence, including the testi-
mony of witnesses, is usually presented by counsel
in narrative form. Once the parties have completed

30 REAL ESTATE ISSUES FALLflVINTER 1993 ADR: A New Nqme For An Old Gome 35



their presentations, the jury is charged and in-
structed by the court in the same manner as a nor-
mal trial.

Post-SIT conferencing begins after the $IT con-
cludes. The parties, their counsel and the judge are
present. The parties, now better informed of the
strength of their cases, negotiate with one another.
If after the SIT the parties have not been able to
settle within a time fixed by the court or the parties,
the court usually sets the case for a full trial.

Summary jury trials have proven helpful in
cases involving negligence, product liability, per-
sonal injury, mass toxic tort, contract disputes, age,
gender, race discrimination and anti-trust, but there
is no limit to its use where ajury trial has been duly
demanded. The process is utilized most often in com-
plex cases where the parties are anxious to have a
dry run on the issue of damages. The exercise has
been found useful in helping the parties move to
discuss settlement.

Summary jury trial provides insight into how a
jury perceives the strengths and weaknesses of each
side. Studies conducted demonstrate that cases
which proceeded to trial resulted in verdicts re-
markably consistent with those reached in the sum-
mary jury trial. Liability findings and damage
awards were almost identical. The only difference
was the additional time and money devoted to reach-
ing that verdict.

The summary jury trial proceeding is not usu-
ally open to the public, nor is it recorded unless
specifically ordered by the court. However with
agreement, counsel may arrange for a court reporter
to be in attendance. Flexibility is essential to the
effectiveness and efficiency of a summary jury trial.
Nonetheless, a summary jury trial should resemble
a real trial as much as possible. The presence of a
judicial offrcer and a jury helps create this aura. In
addition, while the summary jury trial does not re-
quire procedural and evidentiary rules as strict as
those in a normal trial, it does adhere to similar
standards. Evidence inadmissible or unavailable at
trial may not be used.

Whether or not the summary jury trial results
in a settlement, it can save the parties money. If the
case settles, all adjudication costs are avoided.
Studies have shown that upwards of 407c of litiga-
tion costs result from the trial. Thus, the parties get
all they would in a full trial at a fraction of the cost.
If the case proceeds, the parties have lost nothing.
They still would have had to conduct discovery and
all other pretrial preparation. The parties have sim-
ply engaged in a low-cost dress rehearsal which has
made them better informed and more prepared.

Conclusion
The foregoing presentation illustrated the flexibility
of the many varieties of ADR. One common theme
that pervades each form of ADR is that it achieves
settlement or resolution quicker and more efficiently
than litigation. None ofthese methods approach the
formality of traditional adjudication, but with effort

the parties can be very impressed with the process
with much less cost. ADR places primacy on satisfy-
ing the needs of the disputants- achieving a legiti-
mate resolution to their dispute in a timely and cost-
effective manner The legal profession has from time
immemorial had the duty to conclude Iitigation in
the most effrcient way possible.6 The stress placed
upon utilization of ADR methods in the federal and
state court systems is the natural outgrowth of in-
creased court backlogs, rising litigation costs and a
recognition by clients that Iitigation takes a toll on
their business and professional lives. Often all of
this transcends measurable out-of-pocket costs to
the attorneys and expert advisors. Discussion of set-
tlement and methods to reach that goal are no
Ionger a sigrr of weakness; rather it has become a
regular and anticipated event in the course of dis-
pute resolution. Indeed, consideration of carefully
drawn dispute resolution contract provisions is a

must no longer relegated to boiler plate language
added to the bargain as an after-thought.

Real estate professionals engaged in the process
which often gives rise to the deal, have the oppor-
tunity to urge their clients to insis, upon attention
to such matters. Indeed you will be well sen"ud if you
demend such attention in your own affairs as none of
us ore immune from the litigation ulrus. By pursuing
ADR, parties are not journeying down an unknown
path. Widespread use of ADR may be new, but ADR
itself certainly is not. As indicated at the outset,
ADR has been widely used in many areas of the law
to avoid the pitfalls of litigation. Real estate coun-
selors can do their clients great service by educating
them on the availability, uses and benefits of ADR
as a means to resolve disputes.

IiOTES
1. See N.J.S.A. 2A:24-7. New Jersey has also adopted an ADR

statut€, N.J.S.A. 2A:23A-1 et. seq. with a similar provision.
2. The standard for review of an arbitral award differs among

federal and many state jurisdictions. In California, the highest
court ruled in 1992 'hn error of law apparent on the face ofthe
award that causes substantial injustice does nol provide
grounds for judicial reviewl' Monchharsh u Heil & Blase, S

Cal.4th 733 (1992) (emphasis added). Within the same week,
the New Jersey Supreme Court in Perini Corp. t'. Creale Bat'
Hotel & Cosino \ttre Sands Hotel I 129 N.J. 479 I 1992) by a split
vote determiDed that a court can invalidate an arbitration
a\r'ard that *as based upon gross, unmistakable error of law.
Other courts have rules which would only interfere if the
award were irrational, or a "manifest disregard of the law",
but what seems to be clear is that all courts *'ould follow
whatever standard the parties choose.

3. N.J.S.A. 2A:234-1 et. seq.
4. See discussion set forth in end not€ 3.
5. The following outline has b€en adopt€d and taker with p€r-

mi$ion from an article on Mini-Trial authored by Lawrence J.

Fox, a partner in Drinker Biddle & Reath, Philadelphia, Pa.
which appeared in "Litigation', Vol.l9, Number 4, Summer
1993, Tfu Journal of the Section of Liligalion, American Bar
Association. Mr. Fox is vice chair of the section.

6. Former ChiefJustice Warren E. Burger made this point in his
1986 speech before the American l,aw lnstitute where he ob-
served: "The true function of our profession should be to gain
an acceptable result in the shortest possible time with the
least amount oI stress and at the lowest po6Eible cost to the
client. To accomplish that is the true role of the advocatel'

Arbitration Clause
A very simplistic land not recommended) standard
arbitration/ADR clause to be inserted in contract
could be:

Any controversy or claim arising out of or relat-
ing to this contract, or the breach thereof, shall
be settled by arbitration [parties can specify any
form of ADRI and judgment upon the award ren-
dered by the Arbitrator(s) may be entered in any
Court having jurisdiction thereol

What is missing from this provision is minimal
references to a chosen state or federal arbitration
law, designated rules and substantive law, whether
the arbitration is to be administered and perhaps
most importantly, designation of the arbitrator(s) or
the method of selection.

If the parties fail to include an arbitration
clause in their contract or where the dispute does
not involve a prior contract, the parties may still
submit their dispute to arbitration by entering into
an appropriate agreement signifying the specific
dispute to be resolved. Submitting a matter to ADR
may invoke the operation of an ADR statute.

Award
The contract clauses generally provide for a judg-
ment upon the award to be entered by a court hav-
ing jurisdiction of the parties. There is no difference
between a judgment procured through Iitigation and
one obtained following an ADR proceeding. Accord-
ingly, such a judgment is enforceable like any other
court-won judgment.

Some state statutes authorize courts to review
ADR awards, whether or not judicial review is pro-
vided in the ADR clause. Generally, awards will be
vacated only upon grounds of corruption, fraud, par-
tiality of the neutral, or other similar wrongdoing
The New Jersey arbitration statute, for example,
provides that the award will be confrrmed unless
"the award is vacated. modified or corrected"t for
any of the following reasons:

1. Where the award was procured by corruption
fraud or undue means;

2. Where there was either evident partiality or cor-
ruption in the arbitrators or any thereof;

3. Where the arbitrators were guilty of misconduct
in refusing to postpone the hearing, upon su{fi-
cient cause being shown therefore, or in refusing
to hear evidence, pertinent and material to the
controversy, or of any other misbehavior prejudi-
cial to the rights of any party;

4. Where the arbitrators exceeded or so imperfectly
executed their powers that a mutual, final and
definite award upon the subject matter submitted
was not made.

Even where an award is vacated, spending the
time and expense going through ADR is nol wasted.
Having engaged in the ADR process, the parties
accomplish several things which should assist and
expedite the litigation. Much of the work necessary
for trial will have been done in preparation for ADR.
Some discovery will probably be done, issues will

have been focused and sharpened, perhaps many of
the elements of the underlying dispute will have
been settled or at the very least, progress toward
settlement will have been made. In any event, ADR
serves the parties' needs by reducing time and ex-
pense associated \ ith going to court.

Different Tlpes Of ADR
One of ADR's most attractive elements is its flex-
ibility. The shape and format of any alternative Pro-
ceedings are Iimited only by the party's
imagination. While there are more standard or rec-
ognizable forms of ADR, each with distinct charac-
teristics adaptable to a variety of circumstances, the
parties are free to fashion a framework which suits
their particular needs. This is tlpically done in an
ADR clause either in the underlying contract or
through a post dispute agreement.

The standard forms of ADR are recognized as

negotiation, early neutral evaluation, mediation, pri-
vate iudging, summary jury trial, mini-trial, and
arbitration. Arbitration can be court-ordered, (pre-

sumptively mandatory and typically non-binding)
often with minimally coercive features to give the
parties incentive to allow the result to become firnal.
With the adoption of the Civil Justice Reform Act of
1990. (CJRA) virtually all United States District
Courts around the nation adopted local rules which
mandate or at least provide for participation in one
of the ADR methodologies, although no litigant can
be forced to accept a result or settlement proposal.
The statistics seem to prove that since 96% of all
court hled cases settle before trial, the effort to in-
troduce dispute resolution discussions into the pro-
cess at the earliest time will lead to more
expeditious and less costly litigation - perhaps even
a higher percentage of consensual dispositions. The
effect of an agreed upon result or mandated award is
usually the same, a final disposition of the dispute
or case, similar in respect to the finality of a court-
ordered judgment which can be enforced as one fully
tried to an imposed determination.

Since ADR is the product of an agreement
among parties, the bounds are defined only by legal-
ity and public policy. Fortunately, neither constraint
sigrrificantly encroaches upon the Parties'rights to
fashion a dispute resolution process. There are the
classical or traditional forms already discussed but
the parties may mix and match, (with some care and
planning) or even dispose of them altogether and
define a completely unique process. The parties are
virtually unfettered in their ability to selectively
implement elements from one type in concert with
one or more elements of another type or develop
something entirely new and unique. The name as-

cribed to the process by the parties is practically
meaningless. The ultimate concern centers upon the
definitions and powers prescribed. The ADR process
will follow whatever rules are established by the
parties, unless the named process adopts a stat-
utorily prescribed format.
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