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f, ecognizing the emergence of real estate practi-
l{ tioners as professionals and the impact 

-of 
this

Il change on'reiationships with clients and cus-
tomers is a must if we are to understand the anal-
ysis of broker liability in today's world. Broker
performance is measured against a different set of
standards than it was in the past. Brokers were
merely perceived as salespeople. Transactions were
simple and straightforward. You need only compare
the document package created in an ordinary bro-
kerage transaction with the paperwork required two
decades ago to sense the demand for technical com-
petence on the real estate professional of today.

How Is Performance Measur,ed In Broker
Liability Litigation?
In each Iitigation assignment, the consulting expert
must analyze the matter in order to determine the
framework of duties and obligations imposed on the
licensee and where they are derived. He must estab-
lish the standard of care that a licensee must meet
in order to perform each duty or obligation imposed
on him in a satisfactory manner. Then, using the
evidence, testimony and facts which he was asked to
assume, he must formulate an opinion of broker per-
formance for the duties and obligations at issue in
the subject dispute.

If one is to assess the potential liability of a
defendant broker, it is necessary to be familiar with
the ruler used to measure broker performance. Once
comfortable with this ruler, the analysis of liability
and measurement of performance by the consulting
expert becomes only a matter of employing the
proper methodology. [,et's break down the ruler into
three parts, and look at them one at a time.

Determining Bmker Duties And Obligations
Broker duties and obligations are derived from four
basic sources: 1)The relationship with the client,
2) Statutory and common law, 3) Custom and prac-
tice in the industry and 4) Contract obligations. If a
broker wishes to be relieved of specific duties or obli-
gations he must alfirmatively take action to avoid a
principal's reliance on or false expectations regard-
ing his acts. This can be accomplished through dis-
closure ofthe broker's intention not to perform or his
inability to do so. The principal must discharge the
broker from performing those certain specific duties.
Silence on the matter may result in the broker being
held accountable for a failure.
Dutiee impoted bg the relatiomhip with the client
(fiduciaru dutiee)
Whether or not the broker is an agent of the princi-
pal is a question of fact. An agency relationship can
be deliberately created based on the intent of the
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Organizing, outlining and highlighting thoughts
This list can be mental or written, depending
upon not only the expert's preferences but, more
importantly, those of the attorney. If the list is a
written outline it should trigger key points but
not cause canned answers or provide a discover-
able treasure chest for the opposing attorney.
The attorney may request a report to use in the
trial. Whether using a report, outline or neither,
the expert witness must know his subject
thoroughly-an outline or report does not re-
place or relieve the need for the expert's knowl-
edge. The opinions and their foundation need to
be firmly blunted in the expert's mind.

Stage YI-The Tlial: The Culmination of the
Process

Discowry during trial
As a result of aspects brought out during other
parts of the trial, the attorney can call upon the
expert for counsel or for further pursuit and
discovery.

Direct etantination
The witness responds to the questions from his
attorney. This is the expert's opportunity to use
his expertise by presenting facts uncovered and
opinions formed during the foregoing steps of
this process. A firm and courteous manner
creates positive perceptions in the judge's and
jury's minds and reinforces credibility and
believability.

Cross exq.mination
The opposing attorney tries to refute the evi-
dence offered by the expert or to damage the
expert's credibility. The expert witness, aided by
the attorney, should anticipate the areas of cross
examination and possible lines of questioning.
Calm, solid answers to opposing counsel en-
hance credibility. Again the expert listens care-
fully to the questions. Expert witnesses are
entitled to explain their answers and should not
compromise their concluded opinions nor accept
any mischaracterizations of their testimony.
From a positive perspective, reinforcement of
key points through answers to questions from
opposing counsel discourages further aggres-
sion. Cross examination may be followed by redi-
rect examination by the client's attorney to help
draw out and frame those answers and to take
further advantage of openings which may
appear.

An Illustrative Case
Several of the foregoing points and suggestions are
illustrated with a recent Missouri Highway and
Transportation Commission case, MHTC u. BehLe,
etceptions of Roth. The MHTC attorneys engaged a
Counselor of Real Estate to support their litigation
as an expert witness. Other experts testifying for
the state included two senior real estate appraisem
and a senior officer of a St. Louis engineering frm
experienced in civil engineering and hydrology as
applied to real estate development.

Missouri Highway 115 was being relocated and
established as a limited access highway with a new
bridge over the Missouri River from St. Louis
County to St. Charles County. The right of way for
this relocated Missouri Highway 115 required 20.6
acres of the 176-acre Roth parcel. The state had of-
fered $70,000. The owner presented a claim of S6
million. The parties failed to reach agreement. The
appointed condemnation commissioners awarded
Roth more than $1.47 million to which both parties
filed exceptions and asked for trial, thus bringrng
the case before a jury in St. Louis County Circuit
Court in March 1992. In the trial the owner pre-
sented a reduced claim of almost $4.3 million. After
a week-and-a-half trial, the jury found that the
landowner was entitled to $68,900. An appeal was
frled by the attorney for the landowner, but it was
later dropped as a result of a higher settlement
agreement.

Property Location
The subject property was located in the alluvial
floodplain of the Missouri River, a large part of it
within the regulatory 100-year floodplain estab-
lished by the Federal Emergency Management
Agency (FEMA). (For reference, this trial took place
before the famed flood of 1993.) The property had
been farmed for decades. The bulk of the property
was in unincorporated St. Louis County and had
been zoned Non-Urban and Non-Urban Flood Plain,
NU and NUFP However, St. Louis County had re-
zoned this land just prior to the taking-about two-
thirds to M-3, Planned Industrial, for the portion
claimed to be out of the 100-year FEMA floodplain,
and the rest to FPM-3, subject to the overlying flood-
plain regulations, for the part within the 100-year
floodplain. The much smaller part of the property
that occupied frontage on Missouri Bottom Road
was in the city of Bridgeton. It had been zoned for
decades as M-1, Limited Industrial, even before the
land was acquired by Roth in 1971.

The landowner's attorney presented as his key
witnesses the landowner who was a local real estate
developer, an appraiser and a landscape architecV
engineer with a local engineering firm which devel-
oped and recorded a plan for a subdivided industrial
park and flood protection system on the subject
property.

The appraiser for the landowner presented in-
dustrial land values well in excess of $1 per square
foot, using some comparables within a reclaimed,
flood-protected floodplain in the same general area.
The state's retained appraisers reflected farmland
values on the order of $2,500 per acre (less than
$0.06 per square foot) based upon agricultural com-
parables in the floodplain.

Even though the property had been zoned indus-
trial and platted, the issues focused primarily on the
highest and best use and the land's value in the
before condition. The owner also claimed damages to
a1l of his remaining land while the state conceded
loss of use for about eight acres which were severed
from the balance. The state maintained agricultural
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Stage II-Basic Foundation: Gathering the Initial
Insight

Assemblage of tfu basic facts
This should include a preliminary understand-
ing of the subject property. This should incorpo-
rate the expert's basic real estate background, a
property visit and inspection, an initial review
of property descriptions and data available from
the attorney, and a review of readily available
documents. These documents could include such
basics as USGS topographic maps, street maPs,
municipal or county ownership and zoning
maps, agricultural soil maps and reports, and
flood insurance maps.

Stage III-The Discovery Chain or Loop: Finding
Facts and Rraching Opinions

Many of the most relevant facts and insights, as
well as evidence and exhibits, come from this core
part of the process.

Discouery of additional facts antl insights
Information can come from a number of sources.
Examples include depositions, appraisals, mu-
nicipal or county documents regarding the spe-
cific property or surrounding area, interviews
with planning and zoning offtcials, analysis of
proposed development, demographic studies and
reports, etc.

Reuisits to the subject property
Subsequent revisits to and photographing of the
property and sunounding area frequently lead
to new discoveries. Sometimes such visits are
needed to further verify, explore or expand upon
insight gained elsewhere.

Reuiew of and L)isits to comparqble properties
Visiting and analyzing comparable properties
used by the appraisers, especially comparables
used by the adversaries, can shed light and pro-
duce real ammunition.

Networhing
Networks of other professionals and officials
usually produce new information relevant to the
case or suggest other areas for further explora-
tion. Attorneys find access to such networks of
expertise to be an invaluable asset.

Solo brainstorming
Some may view this as mental gymnastics. The
process needs to frt the individual expert and his
mental style but great rewards can come from
this technique. Personal comPuters with word
processing, spreadsheet, and even graphic soft-
ware can be most useful. Depending upon the
case, this step could include calculations and an-
alyses. After assembling as much insight as pos-
sible, often in outline format, the counselor can
reorganize and rearrange such information to
coincide with mental paths and look for connec-
tions or mental leaps. Highlighting what is most
significant or returning to an outline helps dis-
card that which may mislead or sideline direc-
tion. In this manner, a path to opinions and
conclusions can be forged.

Group discussions
Sharing insight among the attorneys and other
experts involved can help each participant un-
derstand, learn, confirm and challenge. However,
the potential brainstorming should be done with
the concurrence and guidance of the attorney.

Exploring ncw channels
The foregoing steps will point to other sources to
pursue for insight.

Repeating the discuvry chain
Repeat all or parts of the above-mentioned
chain, as needed, in an iterative process but
without prejudgment. Once armed with the
broader and more complete picture, new details
and insights become apparent.

Stage IY-Deposition I'rocess: Being Discovered

The deposition
The opposing attorney will try to determine the
expert's conclusions and the basis for those con-
clusions while also trying to box or confine the
scope of later testimony at trial. Prior guidance
from the attorney of the witness can be impor-
tant. In response, the expert should limit the
information disclosed in deposition to responses
to the specific questions, while not volunteering
added insights but at the same time trying to
expand the dimensions of the assignment when
the questions attempt to limit such scope. The
witness should listen to the questions and avoid
confi rming any mischaracterizations of his testi-
mony which may be offered by the opposing at-
torney in the form of questions which
misleadingly restate the testimony. The witness
can respond by carefully restating the testimony
in his own words.

Reuiew and correction
Recognizing that the transcript can be used to
benefit the opposing attorney in trial, and even
in subsequent trials, the expert witness nor-
mally should not waive signature but rather re-
view and correct the record. Reviews of
depositions also can become tools to learn more
about the other side. (The witness should advise
his attorney if his position subsequently changes
so the attorney can conform to court rules.)

Stage V-Tfial Pr€paration: Preparing for the
Witness Stand

Repeating the discouery chain
If needed, this step can be beneficial.

Exhibit preparalion
Visual aids can be great tools with which to
inform or persuade the judge and jury and excel-
Ient reminders for the attorney and the expert.
They may include photographs, lists, calcula-
tions, tables, graphs, etc. The attorney will
make the final selection, sometimes altered dur-
ing the trial, and will plan their introduction
and acceptance by the court as identilied ex-
hibits for the record.

parties, and can be memorialized as a written agree-
ment (a listing contract) or as an oral agreement
(often done between a buyer's broker and a buyer; or
a tenant's agent and a lessee). An agency relation-
ship can also be created unintentionally based on
the broker's words, acts and deeds ("I can get you the
loan you needl'or "I will find the perfect property for
youl'). All it takes is the broker creating an expecta-
tion of performance in the mind of a prospective
client and you have the makings of an implied and
unwitting agency relationship with that principal.

It is critical to remember that when an agency
relationship is created accidentally or intentionally,
it imposes a fiduciary duty of utmost care, integrity,
honesty and loyalty on the broker in all dealings
with that client. A fiduciary duty is the highest duty
an employee can have to an employer, equal to that
of a trustee to his principal. The broker must inter-
pret this duty to mean that his clienfs best interests
tahe precedent:e ouer his or any other person's interest,
and he must do everything possible to insure the
well-being and success of his client in the subject
transaction. If the broker chooses to represent more
than one principal in any transaction, he will owe
this high duty to all clients with whom he creates
an agency relationship.

In our analysis, we must be sensitive to what
was said and what was done by the broker as he
dealt with prospective clients. Most lawsuits involv-
ing brokers include a breach of frduciary duty cause
of action, and the breach of fiduciary duty becomes
the focus of discoyery in assessment of liability. This
is especially true where the broker was working
with a buyer.l Therefore, dealing with prospective
buyers require particular care as the unwritten na-
ture of the relationship can often result in un-
fulfilled buyer expectations. The creation of agency
relationships without the specific intent of the
broker to do so, happens more often than one might
imagine. Each time such a relationship is created, a
fiduciary duty to the client is imposed on the broker.
In analyzing liability we have consistently found
brokers failing to perform their duties because they
did not realize they had them in the first place.

Dual agency re lationships
On the subject of representation of multiple parties
in a single transaction, in many stat€s such as Cali-
fornia and Hawaii, brokers have statutory and,/or
regulatory authority to represent more than one
party in a transaction as long as they disclose their
intent to do so and gain the informed consent of the
parties prior to acting as agent of more than one.
Brokers in California have served their clients for
decades in this capacity (in hundreds of thousands of
transactions) with only a small percentage resulting
in disputes. Nevertheless, once a broker becomes a

disclosed and authorized dual agent, he must recog-
nize the sigrrificant burden that he has undertaken
in accepting a fiduciary duty to all parties in the
transaction. It is mandatory that he place his princi-
pals'interests above all others and recog'nize that
there will be occasians whzn the conllbting interests
of the parties will preclude his ability to represent

them all. When those occasions occur, the best
course ofaction is for the broker to explain the situa-
tion to all principals and withdraw from a dual
agency position. The potential for breach of fiduci-
ary duty by the agent makes any other course of
action very foolish and an analysis of liability will
tend to focus in this area.

Undisclosed and"/or unauthorized dual agency
(especially one emanating from the Multiple Listing
Service unilateral offer of subagency) is, of course,
the single greatest threat to the economic and pro-
fessional well being of a broker. The legal remedies
available to a principal for this breach are wide-
ranging and severe in their impact on the broker.2
Today, a course of action exists in many state stat-
utes that, if followed, will prevent an undisclosed or
unauthorized dual agency, or at least create a pre-
sumption in favor ofthe broker's proper performance.
While the disclosure provisions required by these
code sections are generally mandatory only for resi-
dential and certain other transactions, many bro-
kers have voluntarily adopted this form ofdisclosure
in all transactions (emerging custom and practice).
This voluntary adoption of written disclosure is oc-
curring to document the actions taken by the broker
to avoid undisclosed or unauthorized dual agency,
without regard to the type of property or engage-
ment involved.

Duties imposed bA Btatutory d.nd common lou
Tbday, the practice of real estate is highly regulated,
and real property related disputes have been exten-
sively litigated for decades. The result is a substan-
tial body of case law and an overwhelming array of
regulations and statutes.s This body of law imposes
substantial affrrmative duties and obligations on the
real estate professional. For liability analysis pur-
poses, we generally classify these duties into three
main categories. It is worthy to note that these du-
ties apply to all principals with whom the broker
deals, without regard to the broker's status as an
agent.
r A duty to diligently exercise reasonable skill and

care in the performance of a brokert duties.
r A duty of honest and fair dealing and good faith.
r A duty to disclose all material facts that affect the

value or desirability of the subject property, espe-
cially that which is not known to or within the
diligent attention and observation of the parties,
including those facts that would affect the buyer's
decision in the subject transaction.

Duties imposed by crutom and practice
Definition Custom & Practice: A group pattern of
habitual actiuity, usually transmitted from one gen-
eralion to arnthcr and is so established that it has tfu
force of lau.a Prinripals hcue the right to eapect a
brokerb performance to conform to thz custom and
practice in thz field, and that fu will use reasonabb
shill and care in d.oing so.

Custom and practice may be local, regional,
statewide or national. Custom and practice also dif-
fer from one real estate discipline to another As
such, a broker must do the homework necessary, to

48 REAL ESTATE ISSUES FALIflVINTEN 1993 Perlormonce Anolysis in Broker Liqbility Litigqtion 17



be competent and capable, especially, when operat-
ing out of his normal market area or real estate
discipline.

Dutiet impoted by contract obligations
In accepting employment as the agent of a principal,
the broker accepts certain obligations and agrees to
perform certain duties. These duties and obligations
may be memorialized in an express written contract
as with a seller in the listing agreement. They may
also be contained in an oral or implied agreement
with a seller or buyer, or in some combination of
both. It is worthy to note that many brokers are
never consciously aware of their contract duties to a
client until there is a dispute over an act or omis-
sion. Failure to perform a contract duty (breach of
contract) can result in the court requiring a party to
perform, or in the alternative, to pay damages in-
curred by the other party due to the breach.

The Analysis
From a broker liability point of view, our analysis
would focus on whether the broker appeared to know
what was expected and required of him and, if it
appears that he accepted an assigrment that he was
not qualified to perform. In working with a buyer,
the broker has an allirmative duty to understand
the client's wants, needs and desires in the pending
transaction. Moreover, the broker should have docu-
mented all mutual points of understanding in order
to guard against false expectations and unjustified
reliance on the part of the principal. With the proper
Iines of questioning we can generally determine,
during discovery, the state of mind of the parties
during the transaction.

Establishing The Standards Of Care
There is no all encompassing "Standard of Card' for
a transaction. Rather, for each duty or obligation
that is owed to a principal there is an appropriate
standard of care. The standards of care operative in
any transaction are based on the transaction itself.
Moreover, the standard of care for any given duty or
obligation is not automatically the same from trans-
action to transaction. It can and will vary depending
on the circumstances. In establishing the standards
of care which a licensee's performance must meet in
order to satisfactorily execute the duties and obliga-
tions to a principal, we must consider what would be
required to assure that the client was provided with
the information necessary to make an informed deci-
sion (based on their knowledge and sophistication;
wants, needs and desires; and, the competence and
capability of the licensee himselfl. For example, a
broker working with an elderly, unsophisticated per-
son who had never before owned real estate and who
desired to invest their nest egg conservatively, would
have a standard of care very different than that of a
broker working with a sophisticated developer of
major properties whose staff would be responsible
for all analysis, zoning, financing, conveyancing and
negotiations for terms and conditions.

Analyzing Performance
It is critical to any analysis of performance that an
evaluation of the licensee's professional competence

be made. It is well settled that a licensee is unlikely
to diligently exercise reasonable skill and care, if
they do not have the requisite level of skills. The
errors and omissions encountered in broker liability
litigation are generally due to the licensee's lack of
competence and capability, not their desire to per-
form intentional misdeeds. In doing a thorough eval-
uation of broker liability, whether for plaintiff or
defendant, the consulting expert must search for in-
dicators of professional competence in the evidence,
testimony and facts alleged by the parties. Obtain-
ing and understanding the signifrcance of informa-
tion available is of critical importance to positioning
the case. A discovery plan must be developed to in-
sure receipt of all information necessary to evaluate
the Iicensee's business practices.

Ecaluating the brokerc profetsional competence
In evaluating professional comp€tence, two areas of
investigation and review are of great significance.
How the licensee went about doing what he did
should be documented as the analysis progresses.
The presence ofa consistent pattern of good business
practices and the use of risk management tech-
niques by the Iicensee will often demonstrate his
level of competence and capability, and should also
be documented as the analysis progresses.

Business practices
Writing in Professional Business Procllces, attorney
Debra Fink says, "Real estate licensees must learn
to develop and maintain business practices which
stress professionalism. Basically this requires the
licensee to do three things. First, a real estate li-
censee must recognize key areas in which potential
problems arise. Second, the licensee must acquire a
broad base and depth of knowledge concerning those
areas. And, third, he must commit to staying
abreast of the current developments in those areas.
Because the real estate industry changes so rapidly,
a continuous monitoring of issues must be under-
taken in order to be able to uphold good business
practices consistently."5

A consistent paltern of good busincss practices is
generaLly indicatiuu of proper performance in tfu real
estate professbn and usually ind.icates an appropri-
ate understanding of tfu standards to be met. [n-
sightful discovery techniques enable us to explore
both the specific performance as well as the normal
business practices of brokers participating in the
matter at hand.

It is worthy to note that a broker has many ways
of staying abreast of changes these days. State and
local Realtor associations provide high quality con-
tinuing education on broker liability and risk man-
agement. In California, the C.A.R. l,eader Program
examines key issues, changes in the law, standard
forms, and techniques to improve professional
competence, while the CARNET computer syst€m
provides late breaking industry bulletins, legal
memoranda, and legislative and technical alerts.
And, the Realtor Legal Services Plan assists its
members in obtaining legal opinions on any transac-
tional problems that may arise in the course of a

such as the varied factors affecting value in a con-
demnation case. Attorneys should demand such a
learning opportunity.

Usually the real estate counselor brings multi-
ple areas of expertise and experience to litigation.
Real estate counselors are not created from a single
mold. Each applies his own education, experience
and professional network to the needed thought pro-
cesses. Many CREs are diverse in their backgrounds
and abilities, enabling an attorney to customize
available advice and testimony.

Evaluation And Valuation
Some CREs are also certified appraisers. Counsel-
ing can be conducted in conjunction with valuation
testimony. In a complex case, however, some of the
complementary benefits could be lost. It may be
preferable to keep the real estate counselor as an
expert witness who is not limited by the previously
established rules of appraisal, some of which have
been subject to challenge within the real estate
industry,

Thus, in eminent domain cases a counselor's as-
signments may exclude valuation but include provid-
ing input for the foundation and support of an
appraisal. Examples include highest and best use;
factors affecting value, feasibility and economic via-
bility of contemplated or proposed uses; and land or
building economics, including challenges and costs
to develop, and the likelihood of success if developed.
The assignment can also include review of ap-
praisals. "The counselor can help the attorney un-
derstand the premise on which an appraisal is based
along with its strengths and weaknesses; the coun-
selor also apprises the attorney of rnathematical er-
rors, unrealistic assumptions, etc."a

Counselors can contribute and suggest chal-
lenges to the other side, e.g., possible rebuttals and
questions for cross examinations. These contribu-
tions can include critique and review of the other
sidet experts including their reports, depositions,
testimony, designs and assumptions. The opposing
testimony may suggest other countering witnesses
for the counselor to recommend.

From a more positive perspective, the counselor
can use his insight and knowledge to help develop
strategies for negotiations and settlements which
may save the costs of further litigation. The coun-
selor often can provide an understanding of the
other side's reasoning, motivations, concerns,
strengths, weaknesses and even their mistakes.
However, settlement also may require the counselor
to provide a very candid evaluation that could difler
from the client's present perceptions, e.g., suggesting
ralues which may be higher or lower.

Appmaches And Methods
A broad list of approaches and methods used to
gather insight and draw conclusions reflects the
comprehensiveness of investigation. A generalized
list of resources and approaches used by a counselor
in an eminent domain engagement might include
the following:

Property visits
Photographs
Studies/analysis
Ordinances &

regulations
Consultants
Attorneys
Area tours
Documents
Research

Engineers
Networks
History
Property files
Database search &

review
Governmental agencies

& offrcials
Architects
Experience

To illustrate, repeated visits to the property and
tours of the surrounding area will broaden discov-
eries and deepen knowledge. Some counselors prefer
to shoot their own photographs as field notes and
future exhibits to capture what is needed, signifi-
cantly ease future introduction, support testimony
and participate in exhibit selection and design. Can-
dor and rapport with city and county olficials, cou-
pled with knowledge of what to seek in government
documents and records, provide vital evidence and
insight. The attorney and counselor may look for
evidence of the community's propensity to allow a
change in use or deny the development of a property.
Although it may seem remote, history of the subject
property and the surrounding area can be very en-
Iightening and lead to further discoveries. Attorneys
should encourage their experts to further investi-
gate and pursue relevant evidence for preparation
and trial. A final visit to the property and the sur-
rounding area just before testimonv at trial often
results not only in reinforcement but also in addi-
tional discovery.

The Process-The Rral Estate Counselor
At Work As An Expert Witness
Obviously, the attorney and the expert need to tem-
per the depth of the process and preparation to
match the magnitude of the case, while ensuring
sulficient information and preparation to draw valid
and supportable conclusions. The attorney can gain
from understanding the stages of a real estate coun-
selor's approach to a litigation engagement in-
volving eminent domain. Although the approach to
each case is customized, the following are steps to
pursue.

Stage I - Initialization: Starting the Process

Cons idzration
The attorney determines the applicability of a
particular real estate counselor as an expert
witness. This requires a candid discussion of the
case, the basic issues, the expert's credentials
and potential confl icts.

Engagement
A clear understanding is required on the objec-
tives of engaging the expert; the working rela-
tionship between the attorney, the expert and
other experts in the case; and the expert's
compensation.

Assignment
Ideally, the assignment should be reasonably
well defined but subject to further modiflrcation
as investigation and discovery proceed.
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t Question and challenge the counselor-not only to
present the counselor and his insight and opin-
ions, but also to learn and understand real estate
from the perspective of developing and presenting
the case in trial:

a Seek strategic input from the counselor-relaling
to the approaches being considered in presenting
the case, the other witnesses on both sides, the
strategy and possible testimony of the other side,
and cross examination; and,

t Conlldentl! present the counselor as a hey part of
the case-the real estate counselor can be the wit-
ness who can directly help the attorney tie the
case together.

Attributes Of A Successful Expert Witness
The needs of the litigator dictate the attributes re-
quired or desired in a real estate counselor who
serves as an expert witness. Expertise in the desired
held for the particular litigation or property is es-
sential, but that expertise alone is not all that is
needed.

Not all real estate experts are well suited to
being expert witnesses and not all are willing.
Many experts do not want the exposure, potential
conflicts, adversarial challenges of cross examina-
tion and schedules subject to the timing uncertain-
ties of the judicial system. Many do not want to
commit the time nor wish to appear in opposition to
others in their own industry. Some cannot endure
the frustration which sometimes results from the
legal process. Litigation support is demanding
work-detailed, thorough, tedious and frequently
done alone during most preparation.

Credentials And Credibility
Obviously, credentials such as education, experience
and professional acceptance and recognition provide
a key foundation. They are the trappings and initial
measures of the counselor's expertise. Such creden-
tials must not be exaggerated or overstated.

Most important is an expert's true credibility
when on the stand and the perception of that cred-
ibility by the judge and jury. The expert should be
perceived as fair and unbiased. The opposing coun-
sel will try to negate or damage that perception.
However, it will be the ultimate measure of the
counselor's expertise as far as the trial is concerned.

Preparation And Knowledge
Expert witnesses are committed to and comfortable
with their role. They form firm opinions which are
demonstrably supportable and defendable. Expert
witnesses should prepare thoroughly. An opinion
based solely upon an egotistical view of their own
competence will not stand up before a jury. Real
estate counselors must be qualified to understand
and perform the detailed and analytical studies, re-
search and investigations needed to form and sup-
port an opinion based soundly upon years of
experience as well as the data discovered. Real

estate counselors are inquisitive, dig for more in-
sight, and know where and what to look for in the
investigation and preparation. They stay current
through education, professional participation, review
of the current literature, maintenance of a profes-
sional network in real estate and related fields, and
a diverse practice which increases and broadens
experience.

Experienced trial attorneys know the rules of
litigation and the legal aspects of the cases they
present. Real estat€ counselors who serve as expert
witnesses also know their subject. The judge, jurors
and attorneys are not likely to know as much about
the technical and practical aspects of real estate. As
real estate experts in the courtroom, counselors
grasp and present the big picture as well as the
needed detail. The expert witness recognizes that
the attorney is the captain, the manager and the
quarterback. Good expert witnesses are competent,
knowledgeable and well prepared. These same at-
tributes, in turn, help the attorney feel confrdent
and well prepared. Rather than bluff, capable ex-
perts do not stretch a weak point; instead, they ad-
mit when they do not know an answer Effective
experts communicate with the judge and jury, dem-
onstrating hrmness in a courteous and nonabusive
manner. They realize that perceptions of the jury
and the judge can become reality. Expert witnesses
teach, inform and persuade rather than sell.

Expert witnesses should not fear the challenges
of the witness stand, including the adversarial ques-
tions during cross examination and the heat, abuse
and hostility when they occur. Cross examination
can be an opportunity to find beneficial openings
and reinforce key points. Most helpful openings oc-
cur with questions aimed to refute the expert's ac-
tual testimony and challenge his opinions. The
questions and the permitted answers deal with the
facts and opinions in the case. The ability to recog-
nize and capitalize on such openings will discourage
further aggression from the opposing attorney.
Other questions target the credibility and reputa-
tion of the witness, often inferring bias. Rates and
compensation are often a prime target to imply prej-
udice. These are normal frontal challenges to expect
and anticipate. The capable expert witness prepares
for such attacks.

Ideally, the real estate counselor's expert witness
fees are appropriate to his expertise and experience.
Hourly rates for real estate counselors can range up
to $500, with higher rates commanded by senior
counselors in major cities. Rates for court time and
special services can run higher.s

The Assignment
Frequently, real estate counselors fill in the missing
pieces of the puzzle, sometimes by taking the issues
apart piece by piece and then putting them back
together in a way which is easily understood. Coun-
selors help the attorney tie together the overall pic-
ture, then portray a broader, more easily understood
view. Counselors can serve as real estate mentors by
teaching attorneys about unique real estate issues

transaction. A broker's familiarity uith resources
and techniques atailable, uposed during discornry,
will prouide an insight into his professional
competetue.

Risk management techniquet
Tbday, real estat€ professionals in all disciplines in-
corporate some Ievel of risk management technique
into their practices. Recognizing the use of these
techniques by brokers in tfu performante of thcir du-
ties, especially where their u,ords, ads and deeds cre-
ale a presumption of proper performance, is critXal to
any analysis of liability. [,et's explore then, the pro-
file and performance of a real estate professional
operating within the scope of currently recom-
mended risk management techniques.

Assume, if you will, that the licensee is a real
estat€ professional, a broker who is up on all the
latest issues, laws and techniques. Let's also assume
that he is very sensitive about his agency relation-
ships and works carefully with his clients to be
aware of their wants, needs and desires. Knowing
their degree of understanding and competence in
real estate and financial matters, he determines the
Ievel of attention required to perform his duties and
obligations in a satisfactory manner. Does this pro-
file indicate a liability-proof broker performing his
duties and obligations? Frankly, it only indicates a
broker with the proper foundation for a real estate
professional's activities. In today's environment it is
critical that the broker organize his practice into a
consistent pattern of good business practices. Con-
sistency is a key virtue and documentation provides
one of the best defenses against broker liability. This
approach does not demand a change in what brokers
do with their clients, just in the way they organize
and document their activities. A broker who has not
adopted this approach tends to create risk of lia-
bility, not manage and minimize it. Risk manage-
ment is developed in three parts: risk shifting, risk
anticipation and risk control.

Risk shiftins
The fine art of shifting risk from the broker to an-
other party is a matter of attitude and att€ntion.
There are a number of key ways to begin the pro-
cess. Errors and omissions and legal defense insur-
ance policies both are methods of shifting the risk of
economic loss from the broker to an insurance com-
pany for a predetermined number ofdollars (the pre-
mium). This is the simplest and most pennsive of
the risk shifting techniques.

In many Btates the proper use of a seller's dis-
closure statement6 is a method of shifting the risk of
non-disclosure of material facts about the subject
property from the broker to the seller (especially
concerning things of which the seller has
knowledge).

The appropriate use of third party experts (such
as pest control and home inspectors, civil engineers
and architects, attorneys and accountants) and ob-
taining information from appropriate sources (such
as the assessor's olfice, title companies, the city engi-
neers or the planning department) give the real

estate professional a mlriad of ways to shift the risk
on technical subjects and information away from
himself to the appropriate expert, without losing
control of the transaction.? Throughout this process,
the development of a consistent pattern of good busi-
ness practices will provide the proper framework
and detailed documentation for each transaction.
Risk shifting loses its impact if each shift is not
documented in writing. Generally in real estate, if
you dont have it in writing, you don't have it.

Ifthe broker's use ofrisk shifting techniques can
be identi{ied in the evidence and testimony reviewed
during analysis, it will provide a basis for the pre-
sumption of a number of performance related conclu-
sions such as: the brokers determine their
competence and capability to perform services for
their clients, and the brokers recommend reliance on
appropriate professionals to provide information or
advice to their clients. This would be in sharp con-
trast to evidence and testimony which suggested the
broker gave advice and information without a rea-
sonable basis to believe it was true or that no profes-
sionals were employed to provide expert advice or
information on which the client could rely in mak-
ing a decision on how to proceed in the transaction.
Risk shifting techniques identified during analysis
should be documented for use in formulating opin-
ions of performance.

Risk anticipation
This is a technique for standardizing responses to
liability producing elements in a broker's normal
practice (such as, known material facts in the mar-
ketplace and various technical aspects of the real
estate discipline practiced). These risks can be man-
aged by anticipating their occurrence and develop-
ing standard responses for dealing with them.
Utilizing a consistent pattern of good business prac-
tices to implement standard responses provides the
framework for anticipating risk. Checklists, form
disclosures, standard analytical forms and pre-
prepared contingency recitals for purchase contracts
are all examples of risk anticipation tools that
should be consistently implemented. Confirmation
letters which document recommendations, commit-
ments or questions to clients and other parties is
another key practice through which a broker creates
a presumption of proper professional conduct. Like-
wise, delivering copies of all transactional docu-
ments to the client is a key practice. We would
aluays chcch to see if the broher knows which d,ocu-
ments tfu latu requires him to deliwr to his clicnt. lf
not, he may have created a presumption of doubt as
to whether he did deliver a copy.

Risk control
Communications with all transactional players on a
regular basis is a must. In my opinion, the most
important risk shifting phone call a broker can
make in the course of a transaction is one in which
he says, "I really don't have anything important to
reportl' If a broker made that phone call at least
once each week, I believe most client complaints
would disappear, especially if the phone calls were
documented in a phone log. If a brokzr is consistent
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in the aforementioned practbes, there is a compelling
argument that he knaws exactly what he is d.oing at
all times,It becomes very diflicult then, for a princi-
pal experiencing a case of intermittent alzheimers to
claim that the broker did not perform properly if all
communications have been consistently documented
on a routine basis.

Understanding and recognizing the practite of
risk management, or lach thereof, in a broher's perfor-
mance will lead to effectiLu etaluation of the prelimi-
nary liability analysis in a real property dispute.

The Broker's Litigation Mentality
The most startling environmental change for the
real estate industry over the last few decades is the
increasing incidence of litigation filed against real
estate brokers. It is true, but not comforting, that
real estate has not been singled out as an industry,
but the volume of }itigation reflects an attitude held
by the general population. In a recent article in the
Los Angeles Times, a headline proclaimed, "The
Land of the Free Is Evolving Into the Home of the
Lawsuit". The article went on to say, "there used to
be a common retort when one was accused of some
infringement or wrong: Sue me! It is not often heard
today. The chances are too good that the person chal-
lenged will do just that."

Obviously, you cant stop someone from filing a
lawsuit if they choose to do so. And, if they do, you
can't ignore the complaint or you will lose by default.
A broker who has experienced the disruption of liti-
gation knows that even ifyou win, you really lose. If
your law practice includes broker liability defense
work, il is important to understand. the psyht of the
pra.ctitioner as well as the norm(rl structure of the
defendantb businzss operation Your guidance in the
face of threatened litigation or in advance of an ac-
tual dispute is important as is the defense of an
actual claim.

From a broker liability perspective, it is critical
for the real estate broker to have a plan for handling
complaints. Generally, this responsibility falls on
the broker's shoulders because he is the agent of all
the frrm's clients. The sales associate is technically
the agent of the desigrrated broker.s It is worthy to
note that the sales associate providing real estate
services to the client is the one with the personal
relationship and the first-hand knowledge of the
specific facts surrounding the dispute. He is the one
at whom any accusations of wrong-doing are nor-
mally aimed, yet the complaint is usually directed
toward the firm. The receipt of a formal complaint
typically results in a predictable emotional re-
sponse: first anger and indignation, then fear and
frustration. And, all of this usually occurs at a time
when a cool head and good business perspective is
needed most. Any response must be a team effort
and must have a team leader. Hopefully, risk control
procedures will have alerted the broker to the im-
pending litigation, and he will have already done a
preliminary review of the facts and the frle. It is
highly unlikely that a lawsuit would be frled with-
out preliminary contact and negotiations between

the parties. However, there have been many occa-
sions where the sale associate has hidden the dis-
pute and attempts of the client or his attorney to
reach an agreement to avoid litigation, leaving the
firm to first discover the problem when the suit is
filed.

From a broker liability perspective, every real
estate professional, prior to any dispute arising,
should have selected an attorney who he could rely
on if he is sued. Brokers must understand, when
faced with a lawsuit, the importance of being repre-
sented by an attorney who is competent in litigation
matters. All members of the real estate firm who
are involved in this dispute must immediately sit
down with their attorneys and review the situation.
It must be an honest analysis; this is not the time
for excuses or emotions. A careful review of the facts
often show that real estate professionals have per-
formed up to the standards which are contemplated
in the law for their duties and obligations. Il how-
ever, an analysis reveals they have made an honest
mistake and someone was damaged by their actions,
the broker must consider the wisdom of accepting
responsibility for his firm's performance and autho-
rize the negotiation of a reasonable settlement.

Bruce Armstrong, a litigating attorney for
whom I consult, wrote the following in a successful
trial brief: "The essence of the duty of a real estate
agent, however, is service to his client. And those
who sell their services for the guidance of others in
the economic, financial and personal affairs are not
liable in the absence of negligence or intentional
misconduct. Of course the broker has a duty to the
plaintiff to exercise the ordinary skill and care of
members of the real estate profession and, upon fail-
ure to discharge that duty would be liable to the
plaintiff for negligence. But, since the plaintiff ac-
cepted the services of the broker because of his spe-
cial skill as a real estate broker, the plaintiff is
entitled to expect only reasonable care, not infal-
libility.@
sis added. te

Conclusion
Plaintilrs counsel in broker liability litigation gen-
erally know how his clients believe they were dam-
aged. Often, however, he does not know if there was
a proximate cause for his client's problems. As tech-
nology develops and consumerism increases, the
complexity of this business will demand a continual
increase in the competence of those practicing in the
real estate profession. It is easy to accuse a profes-
sional of intentional or negligent erors and omis-
sions, and the potential for a broker to be accused of
a failure for which he has no responsibility becomes
more and more likely. Therefore. an increase in
broker liability litigation is inevitable, making the
analysis of broker liability and the ability to compe-
tently measure broker performance crucial to attor-
neys practicing in the field.

traditional example is the difference in values before
and after a partial taking for highway right-of-way
in order to determine just compensation. In an un-
complicated taking of an entire tract of ground, rely-
ing solely upon an appraiser may be satisfactory.
Even then, highest and best use is always relevant
and can complicate the valuation. Partial takings
can become more difficult. Claimed changes from
present use can drastically affect value. These and
other complicating circumstances affecting valua-
tion and analysis can call for more innovative think-
ing in order to address the overall challenge, going
beyond appraisal and into the field of real estate
counseling.2

The real estate counselor has surfaced with an
enlightened and encompassing approach to current
real estate complexities. While appraisers have ren-
dered opinions of value and focused on the tradi-
tional three methods of valuation, their conclusions
are sometimes based on a somewhat summary deter-
mination of highest and best use as a foundation for
their valuation. The firmness of this foundation is a
key. The real estate counselor can focus not only on
an experienced and relevant approach to highest
and best use, but also on the many other factors
aflecting value. These factors can include market
and marketability, economic viability, developability,
accessibility, traffic conditions and community
wants and needs, to name a few.

The public and the legal profession have been
exposed to appraisal concerns and questions of cred-
ibility as a result of the S & L debacle. Markets
changed more rapidly than in the past. Widely di-
vergent appraisals of the same property on opposite
sides of a court case have not helped plausibility
with the jury. These credibility factors are com-
pounded by the changing litigation environment.

Attorneys, juries and judges, not satisfied with
an oversimplified approach, share a need for lucid
and simple explanations to facilitate their under-
standing of the facts and the issues. And the issues
have broadened in perspective. For example, the
courts in Missouri have held that it is proper to
permit the juries to hear any testimony that a buyer
or seller would consider or anything that affects
value. Increasingly, our complicated economic and
real estate issues require complementary litigation
consultants and testimony from both appraisers and
real estate counselors, as well as engineers, land
planners, or architects depending upon the issues
involved.

Why A Counselor Of Rral Estate?
There are a number of reasons why an attorney
should consider using a Counselor of Real Estate for
litigation support and as an expert witness partic-
ularly in eminent domain cases involving complex
real estate issues. Such an exp€rt can bring to the
attorney:

t Recognized and tested judgment;

r Ability to communicate and coordinate with other
experts, e.g., appraisers, engineers, governmental
agencies, attorneys;

r Credentials including designation as a Counselor
of Real Estate, CRE;

r Integrity and dedication to a strict Code of Ethics
and Standards of Professional Practice;

I Diversity and breadth of both talents and experi-
ence in the real estate industry, in some cases
including development, managing, financing, and,/
or marketing;

r Credibility and presence within the real estate
industry;

r Professionalism and expertise;
t Ability to focus as a real estate counselorl
r Access to a network ofwell respected professionals

and other resources, all of which are invaluable
treasures during discovery and preparation;

r Proficiency to perform complex economic analyses;
r Comprehension of the complex and interrelated

aspects affecting real estatei
r Strategic insight as well as tactical ability;
r Experience presenting real estate concepts, ideas,

and analyses to clients, lenders, governmental
agencies, political bodies, assemblies, and juries;
and,

r Ability to persuasively communicate his expertise
to those outside of the f-reld.

There are other ways to express these proficien-
cies and competencies, but the important concept is
the totality of what can be available through a real
estate counselor experienced in litigation support
and as an expert witness.

While this article relies upon eminent domain
for its focus and illustrations, the same characteris-
tics of a real estate counselor which contribute so
well to condemnation can offer similar advantages
for other real estate litigation. The seasoned CRE's
reputation, credibility and professional presence
strengthen his role on the stand.

In using a Counselor of Real Estate, the attor-
ney needs to pursue the following steps:

a Determine the need for a reql estate counselor-the
particular skills and knowledge needed, espe-
cially those which are not provided by traditional
appraisers whose valuations are still a necessary
part of the process;

a Select and qualify the counselor-not only in
terms of past litigation support or reference
checking with other attorneys, but also his real
estate experience particularly in the issues likely
to be encountered in the case;

t Define the assignment-customizing to the case
and to the qualifications of the counseloq but also
broadening to allow the counselor the flexibility to
truly pursue avenues of knowledge and insight as
they unfold, including full use of the counselor's
network of resources;
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REf,L ESTATE
COUNSELING
INLMGATION-
EMINENT
DOMAIN

by Paul R. Ferber
and Richard C. Shepard, CRE

Gmwing Role Of The Real Estate Counselor
In Litigation And Eminent Domain
The increasing complexities of both law and real
estate, including its laluation, have created a grow-
ing need for real estate counselors in the litigation
arena and particularly in eminent domain or con-
demnation. This article presents the combined per-
spectives and observations of two professionals who
have worked together in eminent domain. To illus-
trate their perspectives, a specific case of litigation
support involving condemnation is presented.

As professionals, real estate counselors have re-
sponded to the increased complexity in real estate.
The Counselors of Real Estate (American Society of
Real Estate Counselors) was founded in 1953 by real
estate leaders seeking to enhance the quality of re-
spected professional advice available on real prop-
erty matters. The CRE designation, awarded to the
members by The Counselors, recogrizes the coun-
selor's demonstrated judgment, integrity and experi-
ence in real estate. Acceptance of the designation
commits the recipient to a strict Code of Ethics and
Standards of Professional Practice.I

There are many aspects of real estate subject to
litigation which require the insight of experts. How-
ever, eminent domain has been a dominant field for
the real estate counselor in support of litigation,
usually as an expert witness.

To illustrate, in 1991 the St. Louis District Coun-
sel for the Missouri Highway and Transportation
Commission (MHTC ) sought a real estate consul-
tant to serve as an expert witness for a backlog of
high dollar claim cases, many of which involved
highest and best use issues or development aspects.
The MHTC's District Counsel engaged a Counselor
of Real Estate to focus on what eventually grew to
be 18 cases. The results of the first 13 cases settled
or determined in court with a CRE, appraisers and
in some cases engineers supporting MHTC litiga-
tion attorneys, clearly demonstrated the benefits.
Landowners who initially sought over $25 million
reduced their demands to over $20 million by trial
and were awarded or accepted in settlement less
than $4 million.

Historically, in eminent domain the legal sys-
tem has relied upon the appraiser as the primary
expert testifying to value or changes in value. A
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