
building can be repositioned as a superior facility in
the marketplace and equivalent to Class A proper-
ties. This would mean a stabilized occupancy which
is equal or better than the general market. With
more tenants, rental income would be greater and
the value would be correspondingly higher.

Why did the plaintiffs appraiser set identical
new tenant rental rates in both scenarios? As noted
above, the improved property should also command
higher market rentals. As a result, higher income
\,vould translate directly into higher value. Con-
versely, an older property with outdated accommoda-
tions would need to offer lower rental rates or tenant
inducements to compete effectively. The result in
this case would be less income and a lower value.

All other market issues such as tenant conces-
sions, hnish allowances and the like would also be
effected by the nature of the scenario. By properly
stating these fundamental assumptions, one can es-
tablish a realistic and credible cash flow projection
and building valuation. However, value will change
accordingly, depending on the'hs is" or a reposi-
tioned market scenario.

In addition, all these assumptions were tem-
pered further by an assessment of area economic
conditions, local real estate market factors and the
nature of the immediate competition regarding
property age, location, occupancy rate, floor plate
size, presence of asbestos, tenant finishes and actual
rental rates. There was even the complicating factor
of a ground lease and its impact on building value,
but that is another story.

Plaintiffs Strategy
During the proceedings, the plaintiff hired a noted
real estate brokerage and financial services firm to
market the property for sale. This unusual move
made me suspect that the building was not seriously
being considered for actual sale. It was my judgment
that the marketing approach was another attempt
by the plaintiff to demonstrate the "loss" in building
value due tr the presence of asbestos. To further this
idea, the plaintiff constructed an ollering memoran-
dum and sale package that included an escrow
which would be set aside by the seller to pay for the
removal of the asbestos material. This escrow was
similar to the amount being sued for as damages.

In response to this tactic, I recommended that
legal counsel depose the plaintiffs selling agent.
Our goal was to determine how the building was
positioned in the marketplace, how asbestos may
have affected this strategy and how to ascertain the
selling agent's opinion and recommendations about
this property.

The deposition revealed that the selling agent
had discussed with Ajax the impact the asbestos
might have on the sale of the building. However, no
price reduction and no removal recommendations
were made concerning the asbestos other than men-
tioning that the cost of abatement would be an
issue in the sale negotiations. As a result, the
selling agent stressed only a narrow market would

be interested in the building-"value added buyers,
bottomfishers and vulture funds." This statement
supported my contention that Ajax hoped for lowball
offers from prospective buyers to demonstrate a di-
minished value and supposed damages.

More important, the selling agent emphasized
that other signihcant issues in selling and market-
ing the oflice building had to be addressed. These
issues included: blocked floor views by the adjacent
building; price sensitivity of tenants to renting
space in older properties; the oversupply of oflice
space and intense competition; the exodus of firms
from lower grade buildings into new Class A space;
the absence of on-site parking; and the lack of sprin-
klers. In fact, he noted that the city had passed an
ordinance requiring sprinklers in renovation and
that it would not be economical to put sprinklers in
the building without removing the asbestos.

Finally, the escrow fund was explained as a ve-
hicle to pay for the asbestos removal. The rationale
offered for the escrow was to separate the impact of
the asbestos from the building. However, prospective
buyers were unlikely to view asbestos as an issue
apart from the property. Thus, it appeared this sell-
ing tactic was just another attempt to demonstrate
loss and damages. Furthermore, no formula was es-
tablished for creating this escrow nor was there an
explanation made to determine how the escrow
would be funded and financed.

Conclusion (An Increase In Value)
All of the information and ideas concerning our rec-
ommended approach pointed in the right direction.
When complete, our valuation of the property
showed that the expenditure of funds to remove the
asbestos would result in an increase in building
value, with all the costs being fully repaid in addi-
tion to realizing the greater equity value upon fu-
ture sale.

The evaluation was based upon the two sce-
narios: (1) 'As Isl'whereby the property continued
operations as a Class B oflice facility and the as-
bestos containing material remained in place, and
(2) "With Asbestos Removedi' whereby the property
is repositioned as a Class A offrce facility and the
asbestos containing material is removed.

The value of the property "With Asbestos Re-
moved" was substantially more than the estimated
value of the property in the 'As Is" scenario. Tb fur-
ther confirm the validity of these findings, a sensi-
tivity analysis was run whereby important
assumptions were changed for both better and
worse. The analysis showed that the evaluation was
primarily dependent on three critical assumptions:
the vacancy loss allowance, the amount and extent
of free rent provided tenants, and the size of capital
expenditures, especially in regard to asbestos, sprin-
kler installation and general building improve-
ments. But even with this cost (and appropriate
revision in market position for higher rents and
lower vacancy rate), the building value was consis-
tently more with the asbestos removed.

THE CTEAN
SHOES
SYNDBOME &
OTHEB
PITIALIS IN
REAL ESTATE
LITIGATION

f rial attorneys know there are unwritt€n proto-
I cols and customs in the use of expert wit-
I nur"u", protocols and customs outside of codes

and rulings. Not the easy ones, Iike hiring the ex-
pert earlyr or reading his resume before interview-
ing, but the more arcane: protocols recognizable in
operation, but ones which cant be tagged with any
kind of precise description or legal term.

Over time, however, these unwritten rules have
acquired descriptive names. Medical cases, securi-
ties cases, product liability cases-even dog bite
cases: each area has developed its own customs and
conventions which, in turn, have acquired buzz
words, aphorisms and slang. Beal estate terms are
among the most colorful.

Used or abused, their application and obser-
vance can be winning gambits or Achilles heels,
making or breaking the effectiveness of expert testi-
mony and changing the outcome of lawsuits. Knowl-
edge of how and why they operate can provide
valuable insights to trial attorneys.

The author has drawn on his own background
and has surveyed a number of his fellow real estate
expert witnesses for examples. Here are a few.

The Clean Shoes Syndrome
Tbo often both the attorney and real estate expert
overlook a fundamental rule: to be a credible wit-
ness, the expert should hrst walk the land before he
attempts to opine what happened on it.

The omission of a property inspection early in
the engagement flies in the face of a fundamental
truth: you cant safely or authoritatively opine on
negotiations, representations, or omissions without
actually looking at the subject of them-the
property.

Further, without looking at the property how
can you opine on what the deal's terms were about,
let alone if they were appropriate or relevant? Many
times the expert will find an omission, new theory,
or an actual absurdity in the paper trail or in the
structuring ofthe transaction simply by walking the
scene of the transaction and comparing what can be
seen versua what's in the paper trail.

Example: A commercial tenant abandons the
premises with four years left on a lease. The
landlord is obligated to mitigate lost rent by at-
tempting to re-rent, but turns down a new lease
because the prospective tenant wants five spaces

Alan A, Herd, CR8, Ias Angelcs, hos been an eLected offi!:er
and director of three boards of Realtors. He has taught real
estale subjects ol UCLA Ertension since 1963. Anothzr tEr-
sion of the arlrle presenlzd here has oppeored in Verdirt,
thz ruryo2np of thc Ass(r,alion of Southzrn Cotilornia fr-
fense Counsel.

"Thz Cban Sh<xs Sydame & Othzr Comnwn Pitfalls For
Ezpert Witn sses And. Altornqs In Real Estate Liliga,ion"
wtll be iuludzd in a forthcoming b@h on litigarion suppo.t
uritlzn b! Mr. Hetd.

Alan A. Herd, CRE

Copyright 1993
Alan A. Herd, CRE

758 REAL ESTATE ISSUES FALUWNTER 1993 The Clecn Shoes Syndrome & Other Pitlolls In Reol Estote Litigation



more parking than the landlord has available.
The expert visits the property and finds 75
weekday spaces open at a church four doors
away. This new find, inserted into negotiations,
ultimately gives the original tenant a more fa-
vorable settlement.

The Clean Shoes Syndrome occurs (and gets its
name) from the tendency of both the expert and
attorney to regard the expert's activity as "forensic,"
the case issues as "legal" (as opposed to "practical"
or "custom and usage"), and the expert's role as
something more appropriately carried out in the
comfort of an air-conditioned olfice reviewing paper-
work. Hence, the expression originates in the reluc-
tance not to get onet shoes dirty by leaving the
offrce and walking the land.

The attorney should request an inspection and
the expert should show up at the first meeting hav-
ing walked the property and prepared to discuss it.

The Shotgun Engagement Letter
Facts and issues have a way of transmogrifying
themselves in the discovery process. An emphasis on
one set of facts in a case can give way to another.

Example: An expert is hired to give testimony
in an industrial real estate transaction. In wit-
ness disclosure the expert is described as quali-
fied to testify on standard of care in industrial
real estate transactions. As discovery progresses,
issues of commission or omission in the negotia-
tion of the transaction somehow become depen-
dent on standard of care in previous property
management activities. On the stand, the ex-
pert, even though a distinguished marketing
agent, is challenged on his qualifications to tes-
tify on common aspects of property management
of industrial property because he was not so
desigrrated.

Experts engaged to give testimony in one area,
such as industrial real estate or, say, an agent's stan-
dard of care in a transaction, should not be excluded
from giving testimony on subjects ancillary to his
main testimony -subjects which are part of most
experts' everyday work background, such as market-
ing, office administration, escrows, title insurance,
basic property management, financing and mort-
gage loan practices. If the expert has a broad trans-
actional background, the experience in related
activities follows.

Both the engagement letter and witness dis-
closure should list a broad scope of ancillary activ-
ities as potential areas of expert testimony.

Example: An expert's description of the assign-
ment in an engagement letter might be ". . . will
testify as an expert witness in matters concern-
ing real estate agents' conduct, responsibilities
and standard of care in industrial real estate
transactions and activities directly related
thereto, such as, but not limited to, transac-
tional documentation, escrow practices, market-
ing practices, common property management
practices, landlord and tenant practices, Iease

documentation, title insurance, loan under*rit-
ing and escrow.

In the witness disclosure statement, the attor-
ney simply lifts the language from the engagement
letter. Let the opposing counsel worry about chal-
Ienging the expert's qualifications and./or sorting out
all the areas of expertise.

This broad scope should be considered early by
the attorney in selecting a witness. An in-depth
analysis of the expert's transaction experience
should be one of the first objectives in the engage-
ment interview. Also, as part of the process, the ex-
pert should be warned of potential challenges to his
credentials in any of these ancillary expertises.

The Engagement Letter Bug-out Clause
The tactic of designating experts at the last possible
moment and the difference between "consultant"
and "expert" and its effect on discovery are well
known to trial attorneys, but anticipating the se-
quence in the expert's engagement letter is often
overlooked. The assignment letter should be
"staged" as to employment, with the consultanV
expert hired as a "consultant" initially and then as
an "expert witness if necessary and subsequently so
engaged." The device is not only for the paper trail,
but to reconfirm to the expert his status and respon-
sibilities. This gives the consultant latitude in form-
ing his opinions: a chance to review and discuss the
case even-handedly with the attorney and then
make a clean getaway if his findings are negative to
the client, For practical purposes, the negative com-
munications will not be discovered.

Mushrooming The Expert
How much do you give the expert to review? "Mush-
rooming" refers to inadequate preparation of a wit-
ness. Often the attorney will give the expert only
selected and self-serving pleadings and discovery.
The reasons (or excuses) vary; sometimes the attor-
ney is trying to save the client money, other times
the facts are not entirely on the client's side. Fre-
quently the attorney is simply trying to micro-
manage the expert's testimony-a practice directly
opposed to the proper way to work with an expert.2
As a result, the expert is then unprepared and blind
to both the actual facts and the subtleties of
cleverly-phrased hypothetica Is on cross-
examination.

Too many attorneys prepare the expert for testi-
mony on favorable issues and slight the logic of the
other side's case, They forget that the expert's real
exposure in testimony comes more from opposing
counsel's hard-edged questions in deposition and
cross-examination than from the expert's own
meticulously-prepared presentation of the client's as-
sertions. A good expert can not only handle both
sides of a tough issue, but often can find the flaws in
the other side's arguments and offer suggestions to
exploit them. But he at least deserrcs to be prepared
for ambush based on farts and theory supporting the
oppositionb point of uiew,

may have resulted from a lack of responsible owner-
ship. Appropriate action, including asbestos re-
moval, could restore the building's position in the
marketplace and result in increased ralue despite
the expenditures required.

Therefore, I postulated a restated case that cen-
tered on three points:
r This was not a case about asbestos and whether it

was an environmental hazard with compensation
due the plaintiff. This case was about a building
that had a number of marketing and management
problems of which one might be the presence of
asbestos (and how to deal with it).

r The defendant should demonstrate that no dam-
ages were owed the plaintiff because the increase
in value from undertaking the capital expendi-
tures (general rehabilitation including removal of
asbestos) would offset the cost of the building
improvements.

r Furthermore, the plaintiff was attempting to re-
ceive double benefits by creating a sale escrow to
fund the alleged clean up costs (in its efforts to
dispose of the property) and having the defendant
pay to fund the escrow. However, good manage-
ment practices should have generated suffrcient
cash flows to fund these expenditures n ithout the
need to seek restitution from the defendant.

Issues (Our Methodology And Attack)
The real estate was analyzed in a comprehensive
manner that went beyond just the physical reha-
bilitation effort of removing asbestos to determine
the property's underlying market position and value.
This required an analysis of the plaintiff's ap-
praisal, a review of the market and financial as-
sumptions and the likely need for a new valuation to
ascertain the impact of the asbestos.

The foundation of any good appraisal rests on
establishing an appropriate framework for the lalu-
ation. Market value is a reflection of a property's
present condition and its future expectations. Both
must be assessed thoroughly in order to determine
value, In almost all analyses, the present conditions
provide a common starting point. When future ex-
pectations diverge, alternative scenarios are devel-
oped to more accurately project value.

In the Ajax/Cablecorp case, the plaintiffs ap-
praiser provided valuation estimates for two sce-
narios: "If No Asbestos" and 'As Is With Asbestosl'
Were the appraiser's two scenarios germane and ap-
propriate to this case?

r The "If No Asbestos" case assumed from the start
that there was no asbestos in this building and no
expense related to ik removal. This case did not
exist and never had or will. The building always
had and currently did contsin asbestos. Therefore,
the only scenario without asbestos was a valua-
tion of this building whereby the asbestos would
be removed in the future.

r The appraiser's 'As Is With Asbestos" case was
the one with removal of asbestos. Not onlv was

this scenario confusing, but there was further con-
fusion in its terminology. This scenario was also
identified elsewhere by "as is market valuel' 'As
is" generally means the continuation of existing
building operations during the analysis (ten years
in this case) to assess current market value. Of
course, "as is" was inappropriate nomenclature be-
cause this scenario indicated a substantial change
in building condition.

I believe the appraiser, using the two scenarios
noted above, established an inappropriate founda-
tion for the valuation. The proper comparison, with a
common starting point for each scenario which re-
flected existing conditions, should have been:
I Building with asbestos-as maintained, enclosed

or encapsulated, and
r Building with asbestos removed.

The flrrst scenario would result in a valuation ofa
structure in its existing condition and a projection of
its normal and routine operation during the period of
the analysis (traditionally a ten year projection). The
second case would be one of valuing the building
starting in its existing condition and projecting its
operation during the next ten years whereby the
asbestos is ultimately eliminated from the premises
(and the valuation accounts for all the costs involved).
These scenarios would enable us to demonstrate
whether asbestos abatement would diminish, main-
tain or increase the value of the building.

Creating new scenarios mandated a review of
the assumptions. No matter what scenario was used
in the valuation, there must be solid support for
physical, operational, market and financial criteria.
With existing conditions, the facts are generally not
in dispute. However, projections about the future
have a dramatic impact on market value, As a re-
sult, marketplace, investment and building manage-
ment assumptions must be carefully established if
investors are to view the appraisal with credibility.

The plaintiffs appraiser used identical assump.
tions in both scenarios ("If No Asbestos" and 'As Is
With Asbestos"). However, a completely renovated
building, with no asbestos, improved tenant spaces,
building systems and new marketplace image,
should exhibit a superior absorption of vacant space.
A building with asbestos, due to tenant perceptions,
would probably exhibit a slower absorption of vacant
space and possibly a permanently reduced occu-
pancy level.

In an "as is" scenario such as "Building with
asbestos-as maintained, enclosed or encapsulated,"
the occupancy rate should remain at about the cur-
rent level unless the market changes. Unfortunately,
the market continued to deteriorate, especially for
older lower grade buildings such as the subject prop-
erty. Thus, with fewer tenants, rental income would
be less and the value should be correspondingly lower

In a scenario of "Building with asbestos re-
moved," the opportunity exists to fully renovate
building systems and tenant spaces while removing
asbestos containing materials. As a result, the
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It is interesting to note that the plaintiff did not
pursue the building seller, the original owner/
developer, the building contractor, the subcontrac-
tors or any other party involved in the specification
and installation of the asbestos containing material,
Instead, it sought to obtain damages and restitution
from the alleged manufacturer of the material
placed in the building. Such a course of litigation
and burden of responsibility is a common strategy in
asbestos Iitigation.

Working With Legal Counsel
At this point, the defendant hired legal counsel and
assigned it the task of assembling the expert team
to defend its interests in court. As a team member, a
Counselor of Real Estate is engaged by attorneys as
an expert witness and real estat€ advisor in a vari-
ety oflegal issues and concerns. Oftentimes, the real
estate counselor is enlisted as a member of the team
as the result of a predetermined legal strategy. Oc-
casionally, a Counselor's expertise is sought only as
an afterthought or in response to the opposition's
strategy. It is within this framework that the Coun-
selor must determine how to best function and pro-
vide optimal advice to the legal team.

The case study which follows demonstrates that
success is achieved by either working within the es-
tablished framework or realizing when it is neces-
sary to reinvent the foundation by asking questions,
be it winning the case or solving any number of
problems in real estate and business at large.

In this particular case, I was engaged by legal
counsel with a good general understanding of the
need for real estate advice and its importance to the
issues. Often, the plaintiff's case adheres to a
straightforward and now common formula amongst
asbestos litigants: to prove knowledge, cause and
resulting damages. Layered on top of these funtla-
mentals are the emotional, physical and valuation
related arguments. With a potentially damaging
property valuation presented by the plaintifl legal
counsel realized that knowledgeable real estate re-
buttal and independent exPertise were required.
There was much more to a successful case than sim-
ply reviewing a valuation and presenting differing,
even opposite, conclusions. Had the defense consis-
ted of little more than another valuation, the case
might easily have shifted away from intelligent ex-
pertise determining the outcome and returned to the
simpler, much more difficult ground of proving
knowledge, cause and resulting damages.

It is often the Counselor's role to educate, inform
and communicate actively to legal counsel the bene-
frts and consequences of successful real estate coun-
sel, Of course, for a Counselor to take an active, even
presumptive approach is entirely a judgment call.
However, only by defining a clear strategic role can a
Counselor demonstrate the value of real estate coun-
sel and make the merits of the case work for the
benefit of the defendant. By providing the ongoing
support and critical resources needed to benefit the
defendant, the legal counsel's strategy and position-
ing can become focused.

Setting strategic direction in this case required
consent from all parties on the team. It was at this
time that the Counselor became an advocate for his
professional insight and knowledge. Our first team
meetings began by reviewing the physical facts. Al-
though I was not an expert in asbestos testimony
and its related issues, it was clear that the defen-
dant's legal counsel was Iargely responding to the
plaintiffs allegations and building a defense only in
response to these issues, Our diverse team of ex-
perts in cost estimating, engineering, asbestos ma-
terials and building construction were also
responding in kind.

At that point, I decided a different approach was
needed. I asked the team to step back from the case
and allow me to pursue a line of questions based
upon real estate criteria, such as the marketing,
management, operational and firnancial issues that
determine a building's position and subsequently its
value in the competitive environment.

Executive Summary
I presented a case outline to the team which adhered
to the following line of reasoning. We first reviewed
the plaintiffs arguments, which were:
r The building value had been diminished only due

to the presence of asbestos containing materials.
r The building value would be great€r without the

presence of asbestos.
a The cost to remove the asbestos would be substan-

tial and have an injurious flrnancial impact.
r The cost to remove the asbestos should be an inde-

pendent factnr in determining value unrelated to
other capital and operational expenditures. In ad-
dition, the presence of asbestos should be isolated
from all other ownership issues.

r Damages were owed based on a rational approach
to costs that identified only the expense of remov-
ing the asbestos.

However, the plaintiff did not address the idea that
removal of asbestos is a capital expenditure to be
treated as a routine part and cost of owning and
maintaining buildings. Furthermore, building value
and how it should be calculated became a critical
issue in discussing damages, if any, in this case.
Therefore, the removal of asbestos should be evalu-
ated within a comprehensive building valuation that
considers it as part of ongoing operations, a normal
cost of ownership and scheduled capital expendi-
tures. When considering these factors, it was en-
tirely possible that no costs or damages would be
due the plaintiff.

The larger issue yet to be identified was
whether the plaintiff was using the presence of as-
bestos as a smokescreen and a diversion from the
real problems of the building. An initial review of
the property revealed its diminished competitive po-
sition in the marketplace, loss of Class A status,
high vacancy rates and increased tenant turnover A
sensible conclusion was that proper management
and capital investment would have maintained the
building's market position. The current problems

The biggest contribution of an expert, partic-
ularly in a diffrcult case, is what he frnds in the
paper trail that the attorney hasn't recognized. Even
in anticipation of limited testimony, the expert
should be prepared with the facts in the transaction
and made aware of the opposing side's theory. If it is
a "standard of care' matter, the expert should be
aware of everything impacting on the conduct and
actions of both the agents and principals. Further, in
almost every instance it is better that the expert
extract this information directly from reading dis-
covery than second hand from the attorney.

The expert should be furnished with pertinent
pleadings and discovery, especially relerant deposi-
tions and motions. The expert needs an overview to
(a) become familiar with the case, lb) inventory
strong points to support the client's case, (c) prepare
defenses and rebuttals to key opposition issues both
in direct and cross-examination, and (d) offer his
own informed opinion to the attorney which often
can add something signifrcant to the way the attor-
ney sees the case.

Boutiqueing The Expert
"Boutiqueing" is somewhat similar to "mushroom-
ing" but the motivation is different, sometimes even
subliminal, in that the attorney presents his best
theories to the expert and asks the expert to support
them (even parts of them), regardless of context, as
if they were to be presented in a vacuum instead of
in open court with opposing counsel trying to shoot
holes in them with hypotheticals. Boutiqueing asks
the expert to support and testify on selected theory
like an idiot savant. Limiting an expert's testimony
to a few narrowly defined issues to orchestrate an
intricate lawsuit is okay-boutiqueing is not. Ex-
perts deserve combat pay for enduring this
technique.

In the process, the attorney commits nearly the
same sin as in mushrooming-asking the expert to
testify effectively without knowledge of the context
and the full facts in the case. Again, the expert be-
comes hostage to lack of information. Denied a full
set of facts, the expert sullers the same potentially
lethal exposure to opposing counsel's questions in
deposition and cross-examination while the jury
watches him sweat through testimony.

The "Fat Cat" Or "Hired Gun" Ambush
"How much are you being paid to testify here to-
day?" An ugly question, sometimes more so when
asked of a real estate agent. Fairly or unfairly, real
estate agents are typically regarded by the public as
making too much money for what they do. Put on the
stand to testify and receive high hourly fees, their
compensation is an issue that can create culture
shock with most juries.

In a jury trial, every attorney should Pre-empt
the question before the other attorney has the
chance to ask it-"de-sleazing" the issue before leav-
ing opposing counsel to ask the question and run
amok with it. If opposing counsel then wants to re-
ask (and "re-sleaze') it on cross, at least he suffers

the disadvantage of looking redundant. Asked twice,
the question loses much of its impact.

In one actual instance, an attorney made the
following recovery after opposing counsel flab-
bergasted the novice witness with the hired gun
accusation;

Attorne-t: You've served on numerous arbitration and
ethical standards committees, have you not?
Witness: Yes.
AttorncJ: And the same with holding offices in your
Iocal board and the state board of Realtors?
Witness: Yes.
Attorney: How many hours do you estimate you
spent serving on these committees and offices?
Witness: Hundreds. Probably thousands.
Attorne!: How much were you paid for serving on
these committees?
Witness: Nothing.

But for the most part, in dealing with the
"hired gun' question there is no foolproof way to
finesse it. Every expert runs the risk of being
painted a hired gun. Consequently the expert should
be prepared to answer the question honestly, com-
pletely, quickly and matter-of-factly. If inex-
perienced, the expert should be briefed before the
question is asked in order to think through and be-
come comfortable with his answer The attorney
should consider integfity as part of the expert's cre-
dentials in order to harden the target always pre-
sented by the ambush's potential.

The Andy Hardy Witness
In the old Andy Hardy movies one of Andy's friends
would get an expensive-to-cure disease and Andy
(Mickey Rooney) would ask Judy Garland what to
do. Judy would lnevitably reply: "Hey, kids! Let's put
on a showl"

They would then put on an amateur musical
with production values to make Busby Berkeley en-
vious, a converted barn full of cheering people would
appear, the necessary money would be raised and
the cure would be found by the closing scene. Some
attorneys try the same approach in selecting their
expert witnesses.

An Andy Hardy witness is one hired primarily
because he will work cheaply. ("Why not call that
nice lady who sold you your house? She's a brokerl")
The results are often unpredictable. On the other
hand, many untried experts exist who can testify
credibly in court if properly prepared and given the
chance.

Nevertheless, it's a good rule to let the other
attorney break them in first.

Stonewall Versus Artichoke Appraisals
Conventional appraisal formats don't always work
best in court. The typical appraisal gives a value
based on comparable sales adjusted to the subject
property. The appraiser's position: "I looked, I com-
pared, I valuedl" Factors such as size of improve-
ments, lot size, quality ofconstruction and amenities
are not given specific values. Instead they are
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lumped together and simply "taken into account in
determining valuel' The appraiser "stonewalls" his
premises.

An artichoke appraisal can be described as a
stonewall appraisal with an attitude (or vice versa).
It takes the conventional appraisal a step further by
assigning a specifrc amount in dollars or by a per-
centage to each of the components making up value,
e.g., the front part of the lot is worth $500,000, the
back part $400,000 because you can use it differ-
ently, etc., the improvements $400,000, etc. The con-
clusions are presented to the court in this form.

Why is this important in litigation? The argu-
ment is somewhat circuitous. Thke two premises:

Premise #1. Every attorney believes (1) he has
the best appraiser, (2) his appraiser's reprort and sup-
porting information are unimpeachable, (3) the
other side's appraiser is a charlatan who not only
greatly exaggerates, but dresses funny and therefore
will make a bad impression on the jury.

Premise #2. No other profession offers a greater
opportunity for two professionals appraising the
same property to arrive at widely differing esti-
mates of value, with both being technically correct-
Appraiser Jones uses comparable sales #1, #3, #5
and #7; Appraiser Smith uses comparable sales #2,
#4, #6 and #8-they are both correct (on the prem-
ises given). And unless one of them fails to show up
in court to testify, the jury will have to make a
decision as to which appraiser is right (or wrong)
and by how much.

Why the artichoke appraisal? It has to do with
taking away one leaf and having several more left
underneath. If one component fails, the others are
still intact. Consider the following:

Example. The litigation concerns a lot size neg-
Iigently misrepresented to a buyer by a real es-
tate agent. The buyer discovers this, sues and an
appraisal is made to determine damages at the
time of purchase. The buyer brings in an ap-
praisal done by his expert which is far less than
the buyer paid. The seller brings in an appraisal
done by his expert which is much more than the
buyer paid-the seller's attorney takes the posi-
tion that there are no damages. Or are there?

What if the seller's appraisal is right and
the buyer paid less than the property was actu-
ally worth, but not according to law? Will the
jury buy the seller's appraisal? More appro-
pialely, will th4 buy all of it, particularly tht
part about the lot size rnt mahing a big differ-
enre? Highly unlikely. Even if the actual value
.r /as greater (here we're granting that the seller's
expert is right) and the correct size was discov-
ered, say, during escrow, wouldrit the buyer have
been given an opportunity to back out of escrow,
thus having a strong bargaining position to ask
for a better price, sue or withdraw?

Here the artichoke approach is a defense in-
depth, compartmentalizing the lot-size question to a
relatively small portion of total value. Then if the

seller's general assertion of value fails, the jury has
a method by which to recompute a part. A recom-
putation limited only to the part in question, rather
than being faced with validating (or even recomput-
ing) all the other elements of lalue, is a tough job
with an uncertain outcome. The jury, offered an easy
way to solve a contentious dilemma, usually appreci-
ates and responds to the help.

"They All Look The Same Ib Me" Mistake
What does it mean to be a real estate expert. All
real estate experts are not alike in their activity,
protocols, clientele and standard of care. These dis-
tinctions are obvious to counselors, but not always to
attorneys. In court the differences can be perilous.

Real estate is actually about two dozen or more
different business activities. The variety of sub-
categories and specialties is analogous to medicine
and engineering. Real estate activities can vary ac-
cording to property type-land, homes, apartments,
offrce and industrial; and according to function-
brokerage, appraisal, property management, syndi-
cation and lending. And thatt just the variation
among licensed agents. Bring in title people, sur-
veyors, zoning consultants, contractors, developers
and more, and you begin to get the idea of the great
diversity.

The implications of this variety present a conve-
nient target for expert witness impeachment on cre-
dentials.

Example. Commercial real estate agents obvi-
ously should not testify about residential prop-
erty. More subtle is the protocol that commercial
(and most other) real estate agents should not
testify on nearly most aspects of valuation, even
if opining on the value of commercial property,
unless the! are formally qualified as appraisers.
Standards of care -particularly presumption of
sophistication * can vary between residential
and industrial agents. The differences are sub-
tle, but unsupported by the appropriate creden-
tials they can be case killers in testimony.

Given all of the above, add to the mix other
relatively new areas such as affrrmative action in
offrce administration and environmental due dili-
gence in transactions - all of which require the ex-
pert to have additional hands-on experience in each
area to be credible.

Then there's the "damned if they do, damned if
they don't" corollary, In another dimension of poten-
tial challenges, every witness who is a specialist is
subject, in some degree, to impeachment by virtue of
not being a generalist. Conversely, generalists (par-
ticularly many teachers) are subject to impeach-
ment for not being streetwise in a given specialty.
This attack is usually rebuttable, but best accom-
plished when the expert and attorney have consid-
ered their response beforehand.

Most experienced experts will not take a case if
they know that their qualifications in a particular
specialty area are shaky. Most will refer to another

ASBESTOS:
HOIT' YOU
IRAME THE
ISSUE DOES
MtrKE A
DIfFERENCE

Introduction: A Fictional Story*
One day in a real estate developer's corporate offices,
the financial officers noticed that company-wide op-
erations had been wanting, given the weak real es-
tate marketplace of the late 1980s and early 1990s.
The chief finance officer gave his underlings a di{fi-
cult charge; improve returns and financial perfor-
mance or expect wholesale portfolio-and people-
adjustments. The hnancial team realized that its
options were limited. Undeveloped properties and
parcels under development offered little hope for
change. Even existing income properties seemed to
provide little opportunity for improvement. Al-
though cash flows were steady and substantial, the
increasing age of the buildings and strong competi-
tion for tenants required continued capital improve-
ments. Consequently, free cash flows were smaller
than ever to support increasing debt burdens.

However, one office building in particular at-
tracted the staffs attention. It had been held in the
company portfolio for over a decade and generated
substantial free cash flow. It had been marked as a
facility with asbestos containing materials, even
though no problems or other concerns had arisen due
to their presence. But that day a Iight bulb went off
in the company olfices. Since litigating asbestos is-
sues was the current rage, why not improve the cash
flow even further by suing for damages from the
asbestos? What better way to improve real estate
returns without changing the way business is done?
And based upon that fateful day, a case was filed in
court to recover damages for tens of millions of dol-
Iars from a certain manufacturer of asbestos con-
taining material.

Background
Ajax, the plaintiff and a domestic subsidiary of an
overseas real estate company, sued Cablecorp, the
defendant and a manufacturer of asbestos contain-
ing materials, to seek damages for the presence of
asbestos containing materials manufactured by the
defendant in a high rise offrce building owned by the
plaintiff and located in a major U.S. city. Ajax con-
tended that its property was damaged by the mate-
rials and that the property value was diminished by
their presence. The building was constructed in the
early 1960s by a respected national real estate part-
nership. The property was acquired by Ajax in the
Iate 1970s. The asbestos containing materials were
identified as an issue of concern by Ajax in the mid
1980s, and the suit was brought a few years later.

by Mark L. Troen, CRE
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substorce of the cose remoins true to the fads.
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both legal and physical? If other witnesses (engi-
neers, negotiators, surveyors, or other experts) are
to be used, does their testimony support the frndings
of the appraisers? Exactly the same procedure is
followed on witnesses for "our side."

A final pretrial meeting is usually held to be
sure everything is ready, including exhibits and
witnesses.

The Tfial
During the trial, the real estate counselor attends
and carefully monitors the proceedings. Notes are
made of any misstatements, errors, inconsistencies,
etc., by any witness. The C.A. is made aware of these
observations at the appropriate time, at break or
immediately if necessary. Sometimes matters arise
during the trial which must be investigated imme-
diately. Witnesses occasionally testify to sales with-
out having complete information, or they make other
blunders. A quick inquiry by or directed by the real
estate counselor may reveal conflicting data or
someone to testify thereto. A rebuttal witness can be
devastating. Although the jury argument is entirely
the responsibility of the C.A., occasionally a review
by the counselor of the testimony can be helpful in
deciding on the emphasis desired.

After the trial, a post-trial conference is usually
held especially if an appeal by either side is likely.
Although the legal questions are entirely the do-
main of the C.A., certain fact questions can be ad-
dressed by the counselor which can be of great
assistance in preparing a brief

The Offer
If the same case is addressed from the condemnee's
point of view, almost the identical comments would
apply. Perhaps the most signifrcant difference is that
the condemnor's offer is clearly submitted before
much work needs to begin. The counselor may be
involved in assessing the pros and cons of accepting
the offer or in seeking to negotiate upward before
employing an appraiser. Sometimes the condemnor
will make the real estate appraisal available during
the negotiations. A careful analysis may reveal se-
rious errors or a lack of understanding the problem.
With this information, the attorney may be able to
negotiate a much higher offer without the expense of
litigation.

Although illustrative of the possibilities, this
narrative merely touches the surface. The use of a
real estate counselor can be a wise choice when liti-
gation involves eminent domain. The very nature of
the topic requires careful planning and the utiliza-
tion of all available expertise to achieve a successful
outcome. In cases which justify the expense, the use
of an experienced, knowledgeable real estate coun-
selor can pay big dividends and enable the attorney
to be much more effective.

EMINENT DOMAIN
EXPERT WITNESS

LITIGATION
CONSULTANT

30* YEARS EXPERIENCE INCLUDING 2I YEARS AS
SENIOR EXECUTIVE T'OR DEVELOPER AND .\,IANAGER

Highest & Best Usc . Marketability . Feasibilirl,
Viabilitv . Factors Affccting Value . Economrcs

Davelopment' Properr_v Management
Investmenr . Marketing. Salcs & Leasing

Flood Plain . Wedards

REAL ESTATE STRATEGIES
AND ADVISORY SERVICES

9 FORDYCE LANE
ST. LOUIS, MISSOURI 63U4

(314) 997-4446 FAX (314) 997-4654

expert or simply pass. The test and the testing, how-
ever, are up to the trial attorney. Pat solutions rarely
exist in selecting experts-the choices are usually a
trade-off in available qualificstions.

Ttre attorney should be familiar with the differ-
ences in specialties and subject areas, make sure the
expert is warned ofthis kind ofchallenge and insure
that preparations are made to defend his credentials
across the widest possible spectrum. However, if the
attorney doesn't recognize the potential implica-
tions, the counselor should bring it to his attention.

Experts And Attorneys Are In This Tkrgether
How these customs and protocols can be avoided or
used to the attorney's advantage and the counselor's
obligation to explain them at the appropriate place
in the assigrment are self-evident. For the most part
the lessons are not unique to real estate experts.

Aside from giving the exPert the tools to do the
job, there is one other element that can work greatly
to the attorney's advantage. Experts want to feel
part of a team and the trial attorney sets the tone
that provides for this. Whether for communication
ability with the expert, for examination skills in
bringing out the expert's testimony or simply for old-
fashioned courtesy and consideration during the
case's progress, attorneys can increase the expert's
effectiveness by making him feel part of a team
effort.

Properly applied, as the expert proceeds into the
deposition and court testimony stages, the rules-in
their observance or avoidance-can produce gratify-
ing results.

N(/IES
1. Three real estate experts, including the author, surveyed their

most recent casea-4s in &ll. In 22 instances, the experts were
hired within tan days of mandatory exchange of witnesses.

2. A correlation exists betweeD "mushrooming" and inex'
perienced witness€s. The expeit€ surveyed {by definition "ex'
perienced") tlpically request and are allowed a full review of
case mat€rials. ln short, they can see the muehrooming hap'
pening and act to limit it. ID only three of the 45 cas$ previ-
ously cited was available information tiSnificantly limitld by
counsel. On the other hand, incideoce of opposing exp,erts be'
ing given limited information was observed in at leaat 15 of
the cases.
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