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I s a Counselor of Real Estate {CRE), I serve as

ff an o*ner's representative for eleemosynary in-
I I stitutions. In this capacity I act on the client's
behalf as the individual owner, purchaser or seller of
the real estate properties which must be bought,
sold, adapted or maintained by the eleemosynary
organization. Owner's representatives receive vir-
tually unfettered delegation orders from the princi-
pal or the employing non-profit organization.
Because he is not usually experienced in property
dealings, a non-profit client rarely disputes the ad-
vice oflered by the owner's representative. This state
of affairs is not an unmixed blessing. Frequently, a
more successful outcome is expected than when a
for-profit corporation is involved. Subsequent disillu-
sion can be severe. There is no reason why an
ownerb representative couldn't be engaged by large
non-profrt corporations, however, the board of direc-
tors and chief executive oficers often will not cede
real estate decision making to others.

Eleemosynary, the Latin word whose defrnition
is, according to the American Heritage Dictionary,
"of or pertaining to alms or the giving of alms; de-
pendent upon or supported by alms; contributed as
an act of charity; gratuitous." Organizations com-
monly referred to as eleemosynary include churches,
religious orders, schools, museums, small hospitals,
etc. In each instance the organization has applied
for and received Section (501(C) (3) status from the
United States Internal Revenue Service.

Non-profits often have significant real estate
holdings. Many such organizations, including Ro-
man Catholic denominations and dioceses, either
purchased or were given large parcels of land at a
time when property values were a fraction of their
current worth. Many of these holdings are under-
utilized. Sale or adaptation of such properties often
provides the last chance for these organizations to
pay offtheir debt, add to their asset base or, as is the
case for many religious congregations, provide for
the retirement and hospitalization needs of their
members.

Ttr carry out the direction of the non-profit cli-
ent, the owner's representative might need to assem-
ble a team of experts including environmental
engineers, appraisers, architects, real estate bro-
kers, mortgage brokers, engineers, construction
companies, accountants and attorneys. This is one of
the most important duties with which an owner's
representative is charged. It should not be delegated
to the attorney or any other member of the team.
The owner's representative must serve with the
highest level of professional skill and integrity with
the best interests of the client always in mind. The
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the necessity for hyperpreparation must be recog'
nized from the outset in preliminary discussions and
budgetary allocations with the client and the client's
attorney. CREs should study their favorite list of Dos
and Don'ts as a refresher.

As an objective, independent expert, the CRE
must create and maintain an aura of impeccable
integrity, skill and expertise based on experience in
order to develop and maintain credibility.

Continuing alertness and care in responding to
all questions (especially under cross-examination)
should be the unflagging approach to serving as an
expert witness. Moreover, as an indePendent, objec-
tive expert, the counselor serving as an expert wit-
ness is literally alone. One may be employed by a
party, but such employment does not mean that the
iounselor has been "bought." Rather, the counselor's
knowledge, experience and expertise have only been
rented for the duration of the case. Consistency of
thought, of oral presentation and of conclusions in
similar circumstances is an absolute necessity.

None of this is easy, but if it were, the demand
for really capable counselor expert witnesses would
not be as great, nor would the rewards and satisfac-
tions. There is, in all probability, no better oppor-
tunity for the CRE to expand knowledge, sharpen
analy'tical skills and gain experience in such an in-
tensive, concentrated fashion.

Throughout the entire process of preparation
and participation in litigation requiring expert wit-
ness testimony by a CRE, the words of Polonius to
Laertes in Hamlet can serve the counselor well:
"This above all: To thine own self be true, and it
must follow, as the night the day, thou canst not then
be false to any man."
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well-prepared expert witness need not have any doc-
ument with him unless it is provided by one of the
attorneys involved.

Maintain Focus
No one individual is an expert in everything. More-
over, the scope of the problem which is the source of
the litigation, coupled with the scope of the coun-
selor's assignment, sets the limits of expertise and
knowledge that a qualifred professional counselor
can and should claim in any proceeding. If un-
challenged or allowed questions on crosa-
examination go beyond the scope of the assignment,
especially if they go beyond the scope of the coun-
selor's factual knowledge, then the best response is
simply "I dont know." Assuming knowledge beyond
one's level, stretching the limits of one's actual expe-
riences or claiming expertise in areas where one is
not a bona fidc expert, almost inevitably leads to
discomfort, lost credibility and disaster.

There is a natural tendency to want to accom-
modate a questioner, and, of course, not to admit
one's own limitations in public. Nevertheless, sharp
and clear limits to the claimed expertise, knowledge
and opinions of the real estate counselor need to be
set. This is part of the hyperpreparation already
discussed. It is the responsibility of CREs alone,
however, when they are on the witness stand being
cross-examined.

This sharp and narrow focus is especially impor-
tant when the cross-examining attorney presents
hlpothetical situations based on assumed facts and
fails to identify them as hypothetical conditions or
assumptions. Recognizing this potential hazard
takes experience and continuous alertness on the
part of the CRE being cross-examined. An impor-
tant part of one's education to become an expert wit-
ness is to be a spectator at trials relating to
problems in which the counselor is not personally or
professionally involved. AIso, participating in a de-
position frequently gives important clues to the ap-
proach, technique and mind set of the opposing
counsel. This can be an important learning experi-
ence for the expert witness CRE, prior to cross-
examination before a judge and possibly a jury as
well.

Maintain Poise And Objectivity
The real purpose of cross-examination is to discredit
the expert witnesses and their opinions. In addition
to eliciting facts and information, the cross-
examining attorney will frequently call into ques-
tion the counselor's skill and training, experience,
objectivity and integrity. If CREs have given expert
witness testimony previously in similar caaes, ex-
cerpts from the transcript of that testimony, often
read out of context, may be used in an attempt to
impeach the counselors with their own words. Worse
still, if the CRE has published articles in journals or
books, similar excerpts out of context may well be
read to try to demonstrate inconsistency and there-
fore untoward advocacy on the part of the counselor

This tactic by opposing counsel requires the
counselor to be particularly alert and to focus on the

Conclusions
Whether for the first or fiftieth time, CREs called
upon to serve as expert witnesses, to present their
professional opinion, should first identify whether
they are qualihed to accept the assigrrment. In this
instance, qualification includes identifying whether
some form of license or certification is required in
the stat€ in which the testimony is to be given. If the
CRE decide to go ahead with the assignment, then

organization involved has, for all purposes, abdi-
cated its authority and placed it in the hands of an
outsider.

Ownership Interests Clarifi cation
The owner's representative usually will employ an
outside law firm to handle the legal matters in-
volved. The first step in the working relationship
between an owner's representative and the law firm
handling the matter, is to verify, with accuracy, the
true state of ownership for the parcel under consid-
eration. What property does the non-profit organiza-
tion own and who else might possess an ownership
interest which could cloud the title if transfer of the
property is contemplated?

Until recently many smaller sized non-prof-rt or-
ganizations were known for their casual manage-
ment practices especially in dealing with real
estate. Previously it was not unusual for properties
to be bought and sold without legal representation.
Benefactions were received without being recorded.
Restrictive covenants in bequests were accepted,
then ignored. Easements were gtanted, then forgot-
ten. Amendments were made to the charter of incor-
poration or bylaws of the organization without
altering the underlying real estate documentation.
Environmental commitments were made to regula-
tory authorities. Leases with options to purchase
were granted.

A proposed agreement could be scuttled if the
items listed are not discovered and addressed in
time. Whether acting for the buyer or the seller, the
owner's representative and the attorney must pay
the closest attention to ownership issues and decide
on the best solution to address the problem in
question.

Chain Of Command Clarifications
In many smaller non-profit organizations the ques-
tion of who is in charge can be difficult to answer.
Failure to identify someone could lead to both practi-
cal and legal difficulties. Here the owner's represen-
tative must know that the person at the non-profit
who employed the agent might not be the ultimate
evaluator of his work. Sometimes the name of the
ultimate decision-makers is not even known to the
owner's representative. Establishing trust with the
true decision-maker is essential and the attorney
often can assist in cementing the relationship. This
is especially true if the attorney has previously rep-
resented the non-profit organization. Both in nego-
tiations and in contract drafting, the chief decision-
maker question is important. Otherwise the deal
agreed upon, and in some cases its legal effect, is
placed in jeopardy.

The chain of command question is most crucial
to owner's representatives when dealing rvith an en-
tity ofthe Roman Catholic Church. In most dioceses,
for purposes of civil law, the bishop owns all the
property as a corporation sole. However, exceptions
exist, such as in the state of New York. There the
local parish itself is the legal owner for purposes of
civil law. Canon Law, the law of the Catholic

Church, is otherwise not recognized in New York
courts.

To further confuse matters, a separate second
group exists, often referred to by the not totally ac-
curate designation as "exempt religious orders." In
Canon Law, the proper designation for these group-
ings of men is "orders of clerical religious groups of
pontifical right." They include Jesuits, Dominicans,
Franciscans, Carmelites, Carthusians and Benedic-
tines. These priests and brothers work in a diocese
but are answerable primarily to their own superiors
and only secondarily to their local bishop. It is not
unusual for legal ownership of properties held by
these orders to be vested in the name of the superior
general of the order in Rome.

A third group are men's religious congregations
comprised of offrcially recognized groups of religious
priests an&or brothers who are neither diocesan
priests nor members of religious orders. Their land
could be owned by the local diocesan bishop, or by
the congregation in Rome, or by their American
headquarters, or by the local house of the congrega-
tion itseli or perhaps even by the current local supe-
rior as a corporation sole.

The fourth group are orders and congregations
of religious women whose property, for purposes of
Iegal ownership, could be held in any combinations
applicable to the other three groups. And, fifth and
finally, is separate incorporation. In the past, many
Catholic colleges and universities were owned by or-
ders, congregations and dioceses, but in the early
1970s a large number of these schools and religious
entities separated into two separate non-profit orga-
nizations in the eyes of the state. Consequently, it is
absolutely essential to read closely the separate doc-
uments of incorporation. The attorneys who drafted
these separate incorporation agreements were try-
ing to provide for the future needs of elderly mem-
bers of the order. As a result they often resorted to
complicated documents of trust to achieve their
objective.

Mission Statement Clarifi cation
My father had a friend who was the managing part-
ner for one of Wall Street's most prestigious law
firms. Among his duties was to interview promising
candidates for positions with the firm. One day a
superstar appeared who was at the top of his class at
a major Iaw school. He indicated that he had already
received many, many offers from other law hrms. In
order to qualify the current firm for his august con-
sideration, he asked the managrng partner in a su-
percilious tone, "What is your firm's raison d'6tre
(mission)?" The managing partner snapped back,
"That's simple son, to make money."

The raison d'6tre of a non-profit organization
rarely lends itself to such a direct answer Many
times the non-profit has never taken the time to
articulate the organization's mission. Even if it did,
the mission statement usually needs to be updated
to account for changes in the world situation. Some-
times the board and administration have their own
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precise wording of every question. This is partic-
ularly the case when the question is a lengthy oral
essay with a rising inflection or "Isnt that right?" at
the end. The longer and more involved the question,
the greater the probability that it makes sense for
the counselor to ask that the question be reread,
repeated or rephrased.

Also, it is quite important to be aware that the
attorney with whom the counselor is working may
(and undoubtedly will) raise objections to questions,
or statements disguised as questions, posed by the
cross-examining attorney, This is yet another reason
why it is important to develop the habit of pausing
before answering ony question and to do so regu-
larly and consistently. Once an objection is raised,
the counselor should remain silent until instructed
to proceed. If the argument over any objection is
prolonged and distracting, it is both proper and wise
to ask to have the question reread or rephrased.

One particular hazard in cross-examination is
to permit the cross-examining attorney to misuse or
adapt technical terminology without challenge to
suit the purposes of the question. The CRE as expert
witness must be sensitive to this and, before re-
sponding to the substance of the question, correct
any such misuse or abuse of technical real estate
terminology.

Similarly, opposing counsel may misstate facts
on the record or mischaracterize previous testimony,
both of the CRE expert witness or of others. To the
extent that the counselor has knowledge that a mis-
statement or mischaracterization has been made,
any such error should be corrected before the ques-
tion is answered. If the counselor does not have such
knowledge, or is not sure, then response to the ques-
tion should be prefaced with "On the assumption
that the assertions that you have made are
correct . . :'

Counselors should never take any attempts to
impugn their testimony, opinions, skill, experience,
objectivity or integrity as personal attacks. This
may well be difficult in some circumstances, but as
expert witnesses on the stand, they should never
show upset, annoyance or aggravation. That is easier
to say than to do, but it is important. The objective
must always be to appear calm, in control, thought-
ful, objective, courteous and totally believable.

Knowledge, skill and hlperpreparation can lead
to this posture. One should try to emulate Ten-
nyson's Sir Galahad: "My strength is as the strength
of ten, because my heart is purel'



agenda which does not coincide with the mission
statement.

An owner's representative must understand and
be able to articulate the client's mission. Otherwise,
inappropriate deals could be proposed and wrong ad-
vice given. This maxim is applicable for the attor-
ney, as well. There is an equal responsibility for the
attorney drawing up the papers to understand the
non-profit's goals. This understanding often will
clarify the ownership interests and chain of com-
mand issues which might be unresolved. Early in
the process the representatives of the non-profit or-
ganization should hold a meeting with the owner's
representative and the attorney to clarify the scope
of the mission and how it affects the real estate
decisions which need to be made.

Risk Tbleration Clarifi cation
If there is one generalization that holds true for
most non-profit organizations, it is they do not un-
derstand the risk-reward relationship. Almost by
nature, non-profit organizations are risk adverse,
sometimes to a degree of acute paranoia. If the real
estate project in question is one which contemplates
a joint venture with a commercial developer, it is
almost guaranteed that the non-profit organization
will expect the developer to take all the risks of loss
and at the same time turn over a high percentage of
the potential gains to the non-profit. Here, the
owner's representative needs to act deftly to con-
vince the client about the reality of the developer's
position. The real estate attorney can play a useful
role in working with the owner's representative to
educate the client regarding the risks inherent in
any real estate development.

Legal Situation Clarifi cation
Often situations will occur in dealing with a non-
profit which require special attention from the law
frrm which has been engaged. Thus, it generally is a
mistake to hire an attorney who has not had pre-
vious experience in dealing with non-profit organi
zations, no matter how extensive this person's
experience might have been in representing for-
profit corporations. An offshoot of this problem
comes about if the law frrm's senior partner, with
experience in dealing with the non-profit, delegates
decision-making authority to a junior associate lack-
ing any such experience. The owner's representative
should be slow to approve legal bills when dissat-
isfied with the amount of time the senior partner
actually devoted to the transaction.

There are a whole range of special problems that
occur in dealing with church organizations.
Churches and other eleemosynary still are corpora-
tions able to sigrr legally binding documents. In the
early 19?0s, during the day of "Philadelphia Plans"
in the construction industry, a number of these non-
profit organizations sig-ned binding agreements with
labor unions and other groups involving minority
hiring on projects. Consequently, these documents
still exist and with a court order can hinder the
completion of work on a project while the problem is
being resolved.

Second, in some states anything done by a
church organization which is not purely religious in
nature probably will be taxed. Generally, churches
still think of taxation as somehow lacking in piety,
somewhat less than spiritual. Even if the developer
and the owner's representative are able to convince
the church to set up a for-proht subsidiary, holdover
resistance might still surface resulting in an other-
wise excellent joint venture project being rejected. It
may be necessary to accede to their wishes and have
them remain as a completely non-profit institution.
If so, everyone will have to be very careful about the
tax questions involved; particularly in real estate
syndications, religious orders have had trouble with
the IRS on tax questions.

Third, because Iand has been given to non-
profits over time, a whole group of restrictive cove-
nants could apply which are not found in other deal-
ings. A developer and the non-profit's advisors must
be resigned to expect problems not ordinarily en-
countered in a for-profit venture. Some of these cove-
nants, especially if they are racially restrictive in
nature, often will not withstand contemporary court
challenge. This is especially true if they came into
effect many years ago. However, the time and ex-
pense involved in removing them from the deed can
be most burdensome.

Fourth, members of many churches and other
conservative charitable gToups now demand that
their institutions act as corporately responsible citi-
zens. For example, a very reputable company with a
limited amount of construction business in South
Africa was trying to form a real estate joint venture
with a church to build an apartment complex. Sud-
denly members of the church's congregation were
sitting in front of the potential joint venture part-
ner's corporate headquarters waving placards. Any
developer entering a joint venture with a non-profrt
must pay attention to this issue of corporate respon-
sibility. Some demands will be fair, some not, but the
developer's political and environmental record will
be carefully scrutinized.

Fifth, zoning is a greater problem in dealing
with a former seminary or school than with almost
any other type of land used for joint ventures. Most
schools and churches have allowed the surrounding
town to think of the facility as its own. Over the
years, institutions have permitted town residents
use of school and./or church playing fields, golf
courses and skating rinks. The town often does not
wish to give up what it considers public property-
the possibility of increased tax revenues notwith-
standing. Zoning battles could be fierce- A similar
problem concerns increasingly onerous landmark
commission regulations. The legal limits on prohibi-
tions against changing or destroying historic build-
ings still are being contested in the courts. Many
otherwise profitable joint ventures will be stillborn
if these structures are approved.

Opportunity Quotient Clarifi cation
When the owner's representative for the non-
profit organization and the attorney establish a

An important rule in dealing with clients and
attorneys in litigation is: "No surprises." Therefore,
the CRE has a responsibility to identify the appar-
ent level of expertise and technical understanding
that the attorney possesses. This needs to be done at
an early meeting before the final work schedule and
budget are completed.

Ample time must be budgeted to cover any nec-
essary education of the attorney, review of the coun-
selor's own deposition, review and discussion of
technical reports of others, and preparation for the
counselor's testimony. When reports of others are to
be reviewed, it is imperative to make sure that com-
plete copies of the reports, including oll appendix or
addendum materials, are received for review. The
text alone is rarely enough. Failure to review every-
thing that is presented in the reports of others, as
well as the complete transcript of any depositions of
other experts or participants in the proceeding, can
lead to embarrassment at least and impeachment of
the counselor's position and testimony at worst.

If the counselor is to provide independent, objec-
tive, technical, professional opinion testimony, then
he should not simultaneously serve as an advocate
for the client and the client's attorney. The objec-
tivity and credibility of excellent testimony can be
undermined quickly if the counselor is seen passing
notes to the client's attorney or conferring with the
attorney while the trial is in progress. This is partic-
ularly true if it occurs while experts for the oppos-
ing side are being examined or cross-examined.

It is perfectly acceptable and appropriate under
any standards to serve as an advocate for the client's
interest. This should be done openly from the outset
and not in conflict with an initial appearance of
disinterested objectivity and independence.

Hyperpreparation in advance of testimony can
pay substantial dividends when the counselor testi-
fies, both on direct and cross-examination. If the
CRE takes the witness stand with no notes or docu-
ments in his possession, the impression of thorough
knowledge and understanding of both the coun-
selor's held of expertise and the facts of the case is
greatly enhanced. Any materials that need to be
consulted can be provided by the attorney for the
client, or even by the opposing counsel.

In the first instance, the importance of thorough
advance preparation is underscored. If the attorney
with whom the counselor is working has all the doc-
uments needed to support and sustain the coun-
selor's direct testimony readily at hand and is
thoroughly familiar with their use and application
in the presentation, there is no need for the coun-
selor to have any extra notes in his possession (espe-
cially since they are all discoverable). Everything
required for reference will be available through the
client's attorney.

On cross-examination, it is always permissible
for the witness to request a document to which the
cross-examining attorney is referring or from which
that attorney is reading. That request will not al-
ways be granted, but the overall result is that a
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Financial Institutions Reform, Recovery and En-
forcement Act of 1989. In many states, it is a misde-
meanor (or worse) to practice real estate appraisal
without a license or certification. Moreover, some
states define "real estat€ appraisal" so broadly that
it encompasses many activities that would ordi-
narily be regarded as real estate counseling. Exam-
ples include feasibility analysis, market analysis,
marketability analysis, investment analysis, and
highest and best use analysis, to cit€ a few. In those
states, it is necessary to become licensed or certified
as a real estate appraiser in order to carry out such
counseling activities for a fee. That includes testify-
ing about them in court or at hearings.

In addition, a handful of states include real es-
tate counseling as an activity that requires a real
estate broker's (or salesperson's) license.

It is therefore critically necessary for a CRE
contemplating an assignment that is expected to re-
quire expert witness testimony in a stat€ in which
the CRE is not currently licensed or certified as a
real estate broker or real estate appraiser, to investi-
gate carefully the requirements ofthat state. Licens-
ing and certification can be a time-consuming and
expensive process. The client and the client's attor-
ney should be aware of any time and expense re-
quired for licensing or certification, and, from the
out-set, that should be included in the counseling fee
agreement.

One implication of having USP:AP apply to the
real estate counseling assignment is that CREs
would be required to develop and maintain a written
record of the dats, notes and analyses. That written
hle must be made available in any court proceedings
(including depositions). The expert often cannot le-
gally respond positively to an instruction not to put
anything in writing. This is simply one example of
the concerns that may confront a CRE serving as an
expert witness, as well as the attorney(s) with whom
he is working.

Hyperpreparation
It is axiomatic that expert witnesses should be thor-
oughly and fully prepared. For the real estate coun-
selor, this means more than simply reviewing any
factual information, notes of meetings or flreld in-
spections and reports prepared by others. Partic-
ularly if no written report (as opposed to the USP:4P
required written file) is to be prepared, and there-
fore referred to during the course of deposition or
trial testimony, the counselors and the attorneys
with whom they are working must thoroughly un-
derstand not only the problem and ik proposed solu-
tion, but each other's mindset and approach to that
problem.

Depending on the experience and knowledge of
the attorney with the particular topic at issue, it
may be necessary for the CRE to instruct the attor-
ney in the technical and analytical aspects of the
problem, at least to the extent that the work and
testimony of the CRE impinge on the resolution of
that problem. This takes time which needs to be
built into the original proposal and budget.



questioning of the expert witness, in an adversarial
mode, by the attorney(s) for the opposing side.

Whether involved in direct testimony, cross-
examination, rebuttal testimony, deposition or sim-
ply serving as an informed observer of the testimony
of others (when permitted by the rules of the partic-
ular jurisdiction), the CRE serving as an expert wit-
ness needs to follow certain general rules and
guidelines. The literature on expert testimony is full
of long checklists for expert witnesses to follow
There are very few short lists.

A good rule for memorization of facts, including
checklists, is: Don't do it. When one memorizes, one
typically gets the materials almost right. In court
proceedings, 'hlmost right" is not good enough for
the counselor serving as an expert witness.

Nevertheless, there are a few points that need to
be emphasized as "rules to live by" for CREs serving
as expert witnesses.
l. Tell thz truth. Remember, a witness has sworn to

"tell the truth, the whole truth, and nothing but
the truth."

2. Be prepared. Indeed, be over-prepared
(hyperprepared).

3. Be sheptical. Dorlt believe anything that is pre-
sented during deposition or trial proceedings as

fact. Llways treat the tr7rrs presented by anyone
else as assumed conditions in a hypothetical
case.

4. Answer only the qucstinn ashed. Dorlt embellish.
Above all, do not volunteer information beyond
the direct answer to the question asked. (This
can be particularly diffrcult, especially when it
is manifestly clear to the CRE that he knows so
much more about the topic than the examining
attorney does. )

5. When a question is asked, think first, patse
(take a deep breath), answer fully and honestly,
then shut up.

6. To the extent possible, try to heep ansuers
straightforward and understandable to the
court: the judge(s) and/or the jury. It is not nec-
essary for opposing counsel to understand your
answers. (Indeed, he will feign confusion or lack
of ulderstanding on many occasions.) However,
it is necessary for members of the jury or any
tribunal to understand you.

7. To the extent possible, a.ddress ansunrs to the
jur1, the judge or the tribunal.

8. Keep answers siorl. Remember that the vast
majority of questions can be answered "Yes,"
"Noj' "I dont knowl' "I don't remember," or "I
dorit understand; please rephrase the question."
Ifa question can be answered that way, it should
be.

9. Keep to the point. Try not to stray. Once again,
do not volunteer information.

10. Diffrcult as it may be, work hard ntuer tn become
uisibly upset. Do not treat negative comments or
implications about oneself as personal assaults
or affronts. Always strive to be polite and cour-
teous, no matter what the provocation.

7L. Atnid making assumptinns or drauing inferences
from questbns asAed. Accept any assumptions
provided in the statement of a question, and be
sure to label them as "assumptions" in your re-
sponse. Also, recognize that the answer to any
question that begins "Isrit it true that. . ." is
probably "No."

12. In the courtroom, the hearing room, the deposi-
tion room and nearby, mnintain an outuard ap-
pearqnce of independence, objectiuity, euen
aloofness.

13. Be prepared and tell tfu truth.

Within the framework of these general guide-
lines, four (4) major concerns require particular at-
tention by real estate counselors who serve as expert
witnesses.

Professional And Ethical Standards
Real estate counseling is not as widely recognized or
as carefully delineated a discipline as are, for exam-
ple, real estate appraisal, real estate management
and real estate brokerage. Indeed, the necessarily
broad, sometimes comprehensive, nature of counsel-
ing means that it is perceived and interpreted differ-
ently by clients, observers and practitioners alike. It
may appear somewhat as the elephant did to the
blind men in the fable. For Counselors of Real Es-
tate, both the CRE Code of Ethics and the Code of
Ethics of the National Association ofRealtors (NAR)
are applicable to their behavior in the preparation
and presentation of testimony as an expert witness.

Many attorneys are unfamiliar with the Codes
of Ethics and Standards of Professional Practice ap-
plicable to the work of the CRE. It is the obligation
and responsibility of CRE members to make attor-
neys with whom they are working aware of the con-
tents and implications of applicable professional
standards and ethical codes.

The situation of the individual CRE may be
more involved if the individual is professionally des-
igrrated in any other organization(s) that also has a
Code of Ethics and Standards of hofessional Prac-
tice. This is particularly true if the CRE is a profes-
sionally designated appraiser in an organization
that subscribes to the Uniform Standards of Profes-
sional Appraisal Prortice (USPAP), which are listed
in the "Suggested Readings" at the end of this
article.

The reason for this particular concern is that,
within USPAP, Standards [V and V deal specifi-
cally with "Real Estate Consulting." LTSPAP estab-
lishes requirements and specifications for the
conduct of a "Real Estate Consulting" aasig"nment
and for reporting the results of that assignment.
Offering testimony in a trial, a hearing or a deposi-
tion as an expert witness constitutes reporting the
results of a real estate consulting assignment,
within the framework of USPAP.

The Bituation is further complicated by the fact
that real estate appraisers must be licensed or certi-
fred in every state, the District of Columbia and
Puerto Rico as a result of Section XI of the federal

professional working relationship, it benefits all con-
cerned. Most importantly, the non-profit is the big
winner. On a secondary level, however, the owner's
representative- lawyer relationship often leads to
close cooperation between these professionals in new
ventures, not only for the present client but for new
clients either might bring to the table.

Trading on the axiom that nothing succeeds like
success, once the first transaction for the non-profit
client has been completed to everyone's satisfaction,
it is wise for both the owner's representative and the
attorney to sit down with the offrcers and directors
of the non-profit organization in order to map out
further strategies for future acquisitions, disposi-
tions, new ventures and financing vehicles. Non-
profit status can present significant zoning and sub-
division advantages. If these benefits are utilized at
the outset, the property will be significantly en-
hanced in value for later joint venturing or
disposition.

Conclusion
Non-profit organizations in this country have been
awarded a particularly favored status by the law-
makers. Unfortunately only a few with significant
real estate holdings have made the effort to employ
sophisticated professional assistance to administer
these holdings. A sense of responsibility on the part
of the non-profits to those who support their organi-
zation, either in currency or in kind, should be moti-
vated to seek outside professional help.

There is an equal obligation on those employed
for this purpose to respect each other's talents and
competencies so the client is best served. This article
has described how the owner's representative and
attorney can work together to obtain the desired
result for the non-profit organization client.
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