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Mr. Pqttison presents hzre Chapter 19 of the just re-
leased booh "?hc Offrce Building From Concept to
Inestment Reality." Published as a joint wnture of
the Counselors of Real Estate, the Appraisal Institute
and thc Stxbty of Industrial and Office Realtors
Educatianal Fund, this bwh presents 43 a hors
addressing ewrything from landlordltenant negotia-
tinns, discussed in this article, lo the issues of owr-
built markcts, financing difficultbs and more. For
additianal informatbn on this comprefunsiw booh,
contact the Counselors of Real Eshte, 430 North
Michigan Axnue, Chbago, IL 60611, 312.329.8431,
Fat 312.329.8881.

Introduction
This chapter looks at the offrce building from the
perspective of the tenant and his adyisors-a view-
point signilicantly different from that of the group
of real estate professionals who are called upon to
maximize the value of the property.

Owners and developers buy or build offrce build-
ings and in doing so they take two sizable risks: (l)
the control and management ofthe development pro-
cess and related costs to completion; and (2) the
marketing or leasing risk. Owners take these risks
with the expectation of achieving the highest rental
rate and best terms possible-the maximum profit.

OIfice buildings are produced for tenants who
need business housing. Next to personnel costs, oc-
cupancy costs are the biggest expense most busi-
nesses incur. Accordingly, users want to pay the
least amount possible and extract the most favorable
terms,

Owners are usually highly experienced, having
produced offrce space year in and year out. The ten-
ant, on the other hand, is usually inexperienced
since a relocation typically occurs only once in a
senior executive's career This is a compelling rea-
son for most prospective tenants to seek the best
possible counsel to help them work through the
many pitfalls of leasing or purchasing space.

Ibnant Advisors
Because of the complex issues facing prospective
t€nank, typical large transactions require a com-
prehensive group of tenant advisors to help the ten-
ant through the myriad of questions, contrarJr facts,
market assessments and programming issues with
which he is suddenly confronted. These advisors can
be divided into three broad groups:

l. A real estate advisor who may be an open agency
broker or a tenant representative. A real estate
advisor deals with the lease negotiations and the
real estate market.

2. Interior architects, space planners, programmers,
engineers and other consultants whose task is to
deal with how the tenant functions in the prem-
ises and the resulting physical layout.

3. Real estate attorneys.

Real Estate Ad.uisors
The primary advisor for most t€nants in their con-
sideration of leasing or purchasing office space is the
real estate advisor. In smaller transactions, a real
estat€ advisor is often the only outside help required
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misfire in any partnership. Rather partnerships
are long-term and change only when the underly-
ing basics of the business are effected.

Perhaps the best real estate example involves
syndicators who fundamentally were wiped out by
the 1986 Thx Act. An entire division of the Na-
tional Association of Realtors closed its doors.
This was the result of a fundamental change in
the industry.

Partnering
Once you have made your deal, you live by it. This
is partnering, and it can be for life. When the deal
is changed, the partnership can come apart. This
does not necessarily me&n everyone has to be
equal; for example, there can be a huge discrep-
ancy of income. Presidents do not necessarily
have the income of the producers. However, presi
dents are responsible for having their hands on
the tiller, and typically their money is made from
the wlue of their atock and the profit of the firm.
Successful partnerships are a balance of those
who produce and those who preserve, each with a
clear understanding of how this works and with a
commitment to a common goal.

Ethical Standards
Any discussion on partnerships is not complete
without mentioning ethics. Partnerships typically
go through phases. At the beginning there is the
euphoria of one's new status and then typically
stumbling and bumbling can follow if "the deal"
is not clear. In a good partnership, this results in
open discussion and the "put back together" of the
structure.

From my experiences, one of the biggest problems
in a partnerahip is when someone'B hat grows too
big. Many stories circulat€ in the real estat€ in-
dustry, and when I hear one partner 8ay to an-
other, "You could not carry my lunch pail," this is
a sure sign the partnership is coming apart.

How Do You Handle Misrrpresentation By
A Partner?
"Loose cannons" cannot exist within a partner-
ship. Once an agreement is reached, it must be
lived by. In simplest terms, you cannot promise
what cannot be delivered. The biggest misrepre-
sentation I have observed is in the financial area.
The mismanagement of funds is a guaranteed
trip out the door.

Also, mierepresentations which appear minor at
the oneet can become major. The largest minor
misrepresentation I have observed involved deliv-
ery times. When reports or commitmenta are not
kept, clients will not return.
When a mistake occurs, it must be addressed up
front and not buried. hompt correction and con-
tinuoue monitoring is required to make sure mis-
representations do not reoccur. Everyone makes
mistakes, but they must be kept to a minimum so

business, like Ivory Soap, remains "99 and
,14,400ths 7c pure."

Working With Weaker Partners
The true test in a partnership is how one works
with weaker partners. Not everyone is equal and
when there is a weakness, it requires prompt
correction.

Here my view is not to kick out weaker partners.
Ifa partnership is strong, it can bring up to speed
weaker partners for the good of the frrm. People
are important commodities; they are the basic
strength of a frrm.
Heart-to-heart talks are important. People should
be lived with and worked with so their confidence
is rebuilt and rejuvenated. If the person previ-
ously was good enough to be elected aa a partner,
he most certainly is good enough to save. The only
time a partner should leave is when the partner-
ship just is not working. Tb illustrate, I served as
an outside director of a real estate company
where it was necessary to demote the president in
order to properly steer the company. Even here it
was done only as a last resort. What weaker part-
ners must realize is that to become strong re-
quires hard work and far more effort than was
applied when first starting off in business.

How You Tbrminate A Poorly Producing
Partner
From my experience, poorly producing partners
just do not manage their careers intelligently.
They fail to recognize that they are in charge of
their own life, and instead they just sit back and
hope for the best. They become lulled into a eense
of comfort which does not exist. These partners
typically are in the over 50 age group, and they
can no longer handle their jobs. This creates in-
ternal stress both within the firm and among the
partners.

One way we have tried to work around this prob-
lem is to require that each person needs a busi-
ness plan. Ifthey can not live up to the plan, they
know they must leave. January 1 of each year
typically is the time when partners move in or
move out. Partners who are having trouble meet-
ing established goals are given considerable lead
time. When their day comes, they are told to pack
their belongings and leave. Typically this is han-
dled by a managing partner. Under our partner-
ship agreement the managing partners "have the
authority to engage and dismissl'

Tbrms of Partnership Agreements
My firm's partnership agreement has 11 carefully
drafted pages with 31 sections of which frve are
most important:
1. Restriction on transfer
2. Valuation
3. Tbrmination
4. Voting rights
5. Capital contributions
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To the best of my knowledge, I dorit know of any-
thing written on becoming a partner, what to ex-
pect and how partnerships typically work. There
are no courses to attend or exams to take. The
only exam is experience. Based on my experience,
I thought it worthwhile to describe in this article
my observations on partnerships gleaned from 30
years in the business.

\pically people become owners of firms because,
over time, they have done something right. They
have been noticed by others who think they will
be a proper "frt" in the ownership of the organiza-
tion. In the past, ownership was driven partly by
the "old boy network" however, today a partner
has to earn his right of passage. Often this pas-
sage comes with the creation of a new company
based on a commonality of interests, or people
pulling together for the common good with a very
specifrc set of goals and objectives. One of the
most successful real estate firms in Boston was
Leggat, McCall & Werner, founded in 1965. Their
objectives were followed closely, and in 1986 the
company sold its basic business of real estate bro-
kerage at a great profit.

There is only a 50/50 chance that a partnership
wili work as evident by the number of people
changes taking place within the industry. Some
of the worst performers are older frrms. Here the
self-centered characteristics of individuals and
the underlying lack of common interests cause
these firms to weaken or fail.

Service firms in the real estate industry need to
recogrrize that when it comes to a partnership,
one plus one must equal three. Not only must the
partner offer his client added value, but inter-
nally he must produce a profrt for his firm in
order to justify its existence. When a frrm fails it
is often because the partners have lived off the
underlying asset; a firm succeeds when it is able
to expand on the basic assets already in place and
create growth.

Structure Of Ownership
I have been a partner under three ownership
structures - corporation, Subchapter S corpora-
tion, and partnership. The basic structure of own-
ership is not what is important, but rather the
trust on which the structure is built. When part-
ners are observed "doing their own thingj' this is
when a partnership comes apart. Partnerships
that work have a basic structure driven by writ-
ten guidelines and understandings.

Partnerships Of The 1990s
Where, typically, partnerships in the 1970s were
built on trust, partnerships in the 1990s must
have a solid, written business plan requiring
partnerships to act with acuity, agility and speed.
[,et there be no mistake, the 1990s are a time of
brutal competition where new business ventures
are needed to keep a partnership functioning.
Business is becoming very impersonal. Those who
do a good job are rewarded, and those who don't
cannot continue within the organization.

New Skill Factor
The work place has changed; more flexibility is
required and a near-crisis atmosphere exists.
Nothing is constant. Now more than ever before,
real estate service firms are far more compiicated
to manage. Gone are the days of one-man at the
top with an iron frst approach. This is one of the
reasons many firms have failed.

To succeed today, firms must be driven off produc-
tion. The focus must be first on marketing to
bring in business followed by compieting the as-
signment. Tb handle assignments, I find the team
approach is very effective. I do nothing alone. I
bring in staff to handle the prob)em or even to
solve it depending on the assignment. Often mul-
tiple assigrrments are in various stages of comple-
tion at the same time. While the offrce can be
chaotic, the assignments get done, and we move
on to the next.

Broad skills honed by experience and training
must be applied if the client is to be well repre-
sented. I often refer to that "fat tire in the middle'
which must be removed. Here the objective is to
give younger people increased responsibility so
they do not get mired at an intermediate level.
This is the "up and out approach", whi.ch requires
fair dealing at the partner and non-partner level.

Fair Dealing
Without exception the basis of a partnership is
fair dealing. Sharp, sudden changes within a firm
cannot take place without commensurale benefit.
Over time, change occurs; it is continuous and
individuals must adapt. This is how solid, iong-
term relationships are built. For example, part-
nerships are not built the day the papers are
sigrred, but rather they are built over time.

Individual fifedoms are not partnerships. They
are only accommodations which includc the shar-
ing ofoffrce expenses. Individual greed, where the
focus is making money off the backs of others, can
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by many frrms who rely on building owners for ar-
chitectural and engineering services and use in-
house counsel. For larger transactions a more exten-
sive team is normally required. The remainder of
this chapter focuses on larger tenants who need
more comprehensive services.

Over the past 45 years the vast majority of ten-
ants have used open agency brokers ("brokers') as
real estate advisors. Brokers act as middlemen to
bring together a willing buyer and a willing seller
They give advice and counsel to the tenant, but in
almost all real estate markets in the United States
they are paid by the owner of the offrce building. A
broker gets his authority to offer properties from the
owners of properties under consideration. This au-
thority entitles him to offer all properties to the
prospective tenant whom he in fact represents. The
brokerb payment is contingent upon successful com-
pletion of a transaction, at which time the broker is
paid a commission as the procuring cause. The defi-
nition of "procuring cause" is enormously compli-
cated and varies from jurisdiction tojurisdiction, but
in general, the broker must produce a tenant and
propose terms which may be modified but usually
are acceptable to both parties.

At one time, brokerage commission rates were
set by local real estate boards, but the U.S. Attorney
General stopped this practice in the 1970s. Commis-
sion rates now are proposed by brokers and are sub-
ject to negotiation. The Attorney General had
assumed that an open market would drive rates
down, but his ruling has had the opposite effect in
markets where brokers determine the success or
failure of buildings. Open market brokers set rates
where they want and usually prevail because they
have become powerful market forces. Their ranks
include such legendary figures as Charles F. Noyes,
Leon J. Peters, Robert Byrne, Joseph Bernstein,
John Dowling and John Cushman.

Thc Broher's Conflict On Representalion
Historically, it has always been paradoxical that
tenants' interests were represented by brokers who
were paid by the parties they negotiated against.
This issue was seldom confronted head on in periods
when market pricing and terms did not vary dra-
matically from building to building. With the rapid
escalation and following de-escalation in rental
rates and the diversity of lease terms over the past
15 years, however, more and more tenants have en-
gaged brokers or consultants as their advisor to
obtain the best representation and to avoid any con-
flict of interest. Even more serious is the situation
where the tenant is not fully informed about how
the broker gets paid or the total amount of the pro-
posed commission. It is essential that all parties to a
lease transaction identify their allegiances at the
outset.

The alternative to the open agency broker is the
real estate consultant or tenant representative
("real estate advisor"). Real estate advisors are paid
by the prospective tenant-a practice common in
other international jurisdictions. This practice was
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pioneered in the United States 35 years ago by
James D. Landauer, and until the mid-1980s the
Landauer firm was the principal tenant advisory
group in the country. Other major advisors who fol-
lowed Landauer were Henry Hart Rice, Peter Pat-
tison (the author), and in recent years, brokers
turned tenant representatives such as Julien
Studley and John Cushman.

Real estate advisors are compensated in various
ways, but usually they are paid an agreed-upon
monthly retainer for a stipulated period with a bo-
nus payment upon completion of a successful trans-
action. Because the bulk of the fee is usually certain
and a smaller portion is contingent, compensation
tends to be significantly less than a brokerage com-
mission, usually 257o-50Va of the customary broker-
age fee on large transactions. In the case of smaller
transactions the fee is comparable to a commission
because most real estate advisors calculate the time
and effort involved and price their services accord-
ingly. It often takes as much time to do a 20,000
square foot transaction as it does to do a 100,000
square foot transaction.

While historicaily brokers have performed the
bulk of transactions, since 1980 the number com-
pleted by real estate advisors has increased steadily.
Today most major transactions are handled by real
estate advisors. In addition, investment brokerage
firms have started to offer real estate advisory ser-
vices on a fee basis, and major real estate brokerage
firms now offer tenant representation services as an
alternative to commission work. It seems likely that
the future will see more and more transactions un-
dertaken by real estate advisors, with an increasing
number of brokerage firms performing an advisory
role.

Qualifiratinns And Expericnce For Real Estate
Aduisors
A good real estate advisor must be experienced in
the real estate marketplace. This experience begins
in many ways-as a canvasser, at a listings desk, in
building management, in appraisal. Whatever the
genesis, most real estate advisors go through an ap-
prenticeship that centers on exposure to market con-
ditions and negotiating smaller transactions.
Getting to know the market is fundamental to giv-
ing good advice. Some markets can be iearned in a
relatively short period of time (6 months to one
year), while other markets (major cities such as New
York) require many years ofexperience. Historically,
most good real estate advisors begin their careers by
cold calling and knocking on doors, talking to poten-
tial users, learning about their needs and trying to
match them with existing inventory. With persis-
tence, the advisor completes a small transaction,
then another. Suddenly the neophl'te has a few suc-
cesses behind him and he is ready for the new chal-
lenge of larger space users or more complicated
transactions. The path is arduous-2O turndowns for
each sympathetic listener or prospective client.
However, most successful real estate advisors would
not trade this experience for an easier path. Like



military basic training, this experience is hard to
get through but can never be replaced.

While there is no better way to become known in
the marketplace than by cold calling and knocking
on doors, other forms of self promotion can prove
valuable. Joining business associations, doing chari
table work, attending social gatherings, joining col-
lege and school associations all provide a basis for
talking about one's work, listening to the problems of
others, and perhaps discovering an opportunity to
provide real estate advisory services. In the past,
making one's experience known was sometimes
enough to get a major assignment. However, in most
markets today numerous brokers and real estate ad-
visors are competing fiercely for the same assign-
ments and most prospective tenants find themselves
overwhelmed by would-be real estate representa-
tives offering similar services.

Getting The Assignment
Thirty-five years ago it was common to acquire as-
signments at the country club, and being in the
right place at the right time was sometimes all that
was needed to secure a major assignment. In those
days, the difference between a favorable deal or a
bad deal was 259 to S1.00 per square foot with a
long-term fixed rental rate. Today rents are seldom
fixed over a long term, and usually escalate either
on a stepped basis or subject to some form of index.
Sometimes the difference between an average and a
well-negotiated transaction will determine whether
a firm can make a profrt or remain in business.
Numerous firms in recent years have folded because
ofbadly conceived and negotiated office space leases.
Proper real estate representation has gotten to be
very serious business indeed. No longer are o{Iice
leases assigned to o{Iice managers, to be signed and
blessed by senior executives only upon completion.
Top management now routinely is involved in major
oflice lease decisions and is instrumental not only in
deciding by whom and how they will be represented,
but also in the process of negotiating terms.

To obtain an assignment, brokers and real es-
tate advisors must contact the prospective tenants.
In large brokerage firms, numerous canvassers and
brokers continuously call every logical tenant.
Smaller brokerage firms do some canvassing but
rely more heavily on networking. Whatever means
is used, the real estate advisor can only obtain an
assignment when he knows which tenants are in the
market. The real estate advisor must tell his story,
differentiate himself from the many others seeking
the business and explain why he or his firm will
achieve the best possible results for the client. If he
is persuasive, he has an excellent opportunity to
make the short list-usually two to four firms-
asked to submit a detailed proposal or make a for-
mal presentation to a real estate committee or se-
nior management. Formal presentations and
proposals are a fairly recent phenomenon in the real
estate advisory business, and are a further indica-
tion that major lease and occupancy commitments
are taken seriously at the highest levels of
management.

Often the selection of a real estate advisor is
based not only on his qualifications, but also on the
chemistry between the advisor and the client. Cl!
ents hire people with whom they feel comfortable.
After the presentation has been made, no feeling is
more exhilarating than being asked to return to
discuss contract terms. Real estate advisory con-
tracts tend to be short and to the point. They should
specify the amount of compensation and terms of
payment, termination and a clear description of the
tasks required and the tasks not covered in the
agreed-upon fee.

Interinr Architects, Plantwrs, Engineers And
Other Consultants
When a tenant relocates to new premises, he must
evaluate his space needs for the present and the
future. A relocation is an opportunity for the tenant
to evaluate how his business is organized, to analyze
work flow, spatial and circulation requirements, ad-
jacencies, communication relationships and proposed
project standards, i.e., the size and function of olfices
and work stations. ?his work is almost always car-
ried out by an architectural or space design firm,
because a relocation to new premises requires con-
structing a building within a building to the exact
specifications of the incoming tenant.

Most space planners work directly with the ten-
ant, although their efforts are closely coordinated
with the real estate advisor and the real estate at-
torney. While the architect is the main advisor in
this phase of the work, he is often assisted by me-
chanical, electrical and structural engineers; con-
struction managers; special consultants for such
things as acoustics, lighting and telecommunica-
tions; as well as relocation advisors who coordinate
the actual physical move. The space planner works
closely with the real estate advisor in analyzing the
cost of building the tenant's premises and allocating
these costs to the owner/developer for a cash pay-
ment or customized work letter. This project cost
analysis is extremely important, as the capital cost
of a relocation can be very expensive.

Real Estate Attornqs
The real estate attorney is usually retained early in
the process to give the prospective tenant insight
into the legal problems that might emerge and to
respond to the lease documents initiated by the
owner's attorney. The lease documents should reflect
all the terms, issues and agreements of the lease
negotiation, and any legal issues that should be
settled prior to the final agreement ofterms, such as
liability, subleasing rights and guarantees. Other
clauses such as bankruptcy, condemnation, fire dam-
age and user rights are usually left for negotiation
after the first draft of the lease has been submitted.

The Tbnant Reprcsentation Process
The following section sets forth the process of tenant
representation, describing how the various advisors
carry out their roles and how these roles are coordi-
nated to achieve the best possible results. For pur-
poses of illustration, the process described is
comprehensive. Not all transactions have so many
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standards to dismally low levele. Previously hard
earned real estate appreciation has been wiped
out by oversupply, increasing vacancies, declining
effective rent, declining prices and insupportable
financing. Weakness in our financial systems has
created doubt about the rate at which real. estate
can recover because of the relative absence of
financing from bank and insurance companies.
We are facing the inevitable over-reaction to a
troubled banking system's caution on resuming
lending to finance any recovery

New York City continues to face extraordinary
problems in the 1990s. Its current fiscal crisis is a
nagging cloud overlaying multiple problems of
real estate oversupply and seemingly insolvable
socio-economic ills. Meanwhile, white collar em-
ployment in New York continues to decline as
more and more companies decentralize at least
portions of their operations to widespread loca-
tions where there is an improved quality oflife for
their employees. A particularly worrisome note is
the recent tendency for large scale service com-
panies, mainly insurance and finance, to locate
elsewhere. Previously service companies, of neces-
sity, remained in the central business district.
I choose not to lament about the difficult years
still ahead, but rather to foresee a cyclical recov-
ery for real estate. I firmly believe there is a new
era ahead where some, if not all, of the prior ex-
cesses can be eliminated. The real estate industry
can re-establish itself as a premium investment
by earning a rate of return over an extended pe-
riod of time that will compete with all other forms
of investment. However, future real estate invest-
ment will be more concentrated in smaller cities,
at the expense of the nation's large cities.

Real estate has been exceptionally kind to me
over the past five decades; I am grateful for my
destiny. I strongly believe real estate's dominance
will be reaffrmed iate in the 1990s, and I am
totally confident about an ultimate recovery.
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since those who know me would automatically
dismiss such a reckless accusation.

The real losers were the impoverished and cultur-
ally deprived people who would have benefitted
from the ground rent generated through the
terms of the lease negotiated with Mr. Ronson.
Only a major illness in 1983-84 stopped me from
continuing the fight for St. Bartholomewt.
Site For Thc Saturn Plant
In the mid 80s, I was involved in two diverse but
equally interesting assignments. The first was
leading a Landauer team of 12 professionals on a
systematic search to determine the best area for
the site of the proposed new Saturn automotive
plant. General Motore was about besieged by
property owners, chamber of commerces and rar-
ious public and prilate development groups, all
interested in attracting GM to their property or
to their state or city.
GM was particularly concerned about quality of
life considerations for its employees, many of
whom would be transferred from other GM
plants. We devised a list of 100 quality of life
factors, and these were divided into nine catego-
ries stressing education, affordable housing, cli-
mate, convenience to recreationals and political
stability. The board of Saturn Corporation and
GM's realty division, Argonaut Realty, unani-
mously agreed with our recommendation of the
Nashville, Tennessee area. Ultimately Spring
Hill, 30 miles south of Nsshville, was selected for
the site. The new plant is now producing the pop-
ular Saturn car.

More Worl.d Trade Center
In negotiating the GM $500 million loan early in
the 1980s, I met Courtney Jones, who at the time
was an assistant treaaurer of the company. About
1986, Mr. Jones, who now was with Merrill Lynch,
asked me to represent Merrill Lynch in a series of
relocation and sub-leasing moves following the
company's decision to lease almost 4 million
square feet of offrce space in the World Financial
Center.

The result of our studies led to the assignment to
sublet one million square feet in Olympia &
York's World Financial Center. Over the next 15
months we negotiated firm letters of intent or
signed leases on about 600,000 square feet. For
various corporat€ reasons, Merrill Lynch decided
to Iease back the entire one million square feet to
the developer in exchange for the surender of
Merrill Lynch's equity ownership in the complex.
Tb their great credit, Merrill Lynch nevertheless
paid us a very substantial fee for our services
even though not all the leases were completed.

The 1980s- In Perspective
The 1980s provoked excesses in development and
financing that leave me troubled about our capac-
ity to learn from experience. Intense capital com-
petition forced a decline of underwriting

steps or go into as much detail. It is the role of the
real estate advisor to determine the level of service
necessary in a specilic situation.

Formation Of Thc Real Estate Aduisory Team
The real estate advisory team usually consists of: (1)

a senior executive or principal who overseeg the as'
signment and typically engages in the real estate
negotiations; (2) a project executive whose principle
job is to ensure that all of the required tasks are
undertaken, set up meetings and schedule events,
and manage the day-to-day tracking of the project:
(3) a financial executive who prepares estimates,
budgets and long-term projections; and (4) if neces-
sary, a junior associate who carries out market re-
search, conducts tours and performs the small but
necessary tasks associated with a major transaction.
Outside the real eetate advisor's firm, other team
members who need to be put in place normally in-
clude a programmer/space designer, real estate
counsel, engineers, a construction consultant and
perhaps a telecommunications consultant.

Progmmmalb And Struttural Issues
The real estate advisor prepares a short list of firms
specializing in space programming and design for
the client's consideration and revieq and screens the
firms on the client's behalf He assists the client in
interviewing the candidates and making the final
selection.

The advisor prepares, with input from the cli-
ent, a detailed statement of tasks for the planner. He
also prepares a schedule and a set of contractual
terms and conditions for the planner's employment.
The real estate advisor tlpically negotiates the con-
tract t€rms and conditions with the selected planner,
and reviews the tasks and timing of the project with
him, to make the best use ofhis involvement and the
information he has been hired to develop.

The real estate advisor also meets with the cli-
ent to gain a full understanding of its Btrategic and
economic objectives. He advises the client on the
costs and benefits of the various transaction struc-
tures that may realistically be obtained, including a
straight lease, a leaae with equity, a joint venture,
an outright purcharle, a lease with cash flow partici-
pation, a condominium interest and other alterna-
tives. He then integrates the objectives and
expectations expreesed by the client into the trans-
action structures he believes to be achievable, and
assists in deciding on the preferred type of transac-
tion to be pursued.

Marhct Reuieu.t And Solicitatian Process
Upon being retained by the client, the real estate
advisor begins to prepare a complete inventory of
space arnilable in the market that he believes would
meet the client's needs. Thia compilation includes
all existing buildings with the necessary space, sites
upon which a building may be developed, and pro-
jects that are already under development. For each
alternative, he prepares a profile that includes an
asseeBment of the appropriateness of the facility,
a review of the owner/developer of the project, a

summary of the terms and conditions being quoted
and an assessment of what terms and conditions he
believes may be obtained through negotiation.

The real estate advisor reviews each alternative
with the client and planner to determine its appro-
priateness in terms of layout; floor size; clear spans;
mechanical, electrical and structural characteris-
tics; ratios of usable, rentable and gross areas;
amount of usable and rentable space per person; and
other characteristics. He then eliminates those al-
ternatives that are clearly inadequate or deficient in
key respects, and develops a short list of options that
can be implemented successfully.

Armed with his detailed statement of space
needs and criteria and the short list of buildings,
sites and projects that may meet the client's require-
ments, the real estate advisor prepares a detailed
memorandum setting forth the economic and strate-
gic terms and conditions he believes will provide a
successful solution for the client. This document
servea as the basis for a proposed strategy and for
the negotiations that are subsequently undertaken.

F i na ncia L P roj ec ti.ons
The client is provided with detailed financial projec-
tions based on the terms stated in the memorandum.
The real estate advisor meets with the client and
tlaically makes a formal presentation of the terms
and projections he has detailed. After a thorough
review and client input, the real estate advisor
makes any changes necessary

For each short"listed alternative, he provides the
client with a further refined set of financial projec-
tions based on (1) the "asking" terms and conditions
set forth by the owner, and (2) the terms and condi-
tions he believes can be achieved. After the client
has approved this, the advisor prepares a detailed
Request for Proposal (RFP) for the buildings, sites
and projects on the short list, setting forth the pro-
posal format, time frame and type of transaction he
would like to pursue.

Se lec t ia n A nd. Ne gotiat inn
When proposals have been received from the short-
listed parties, the real estate advisor prepares an
analysis of the economic and strategic features of
each proposal for review with the client. He fur-
nishes the client with long-term (i.e., 20 year) pro-
jections of the occupancy costs they may expect to
experience under each proposal, including rental ex-
pen8e, escalations for increases in operating ex-
penses and real estate taxes, the cost of amortizing
any tenant work not funded by the other party, and
the cost of expansions which may reasonably be ex-
pected over time. These projections take into account
the benefits that may accrue to the client by virtue
of any equity, cash flow or other type of participation
that may be proposed as a part of each transaction.

Based on this analysis, the real estate advisor
then recommends that one or several of the pro-
posals be pursued as a "preferred" option, with one
or more backup alternatives. He meets with top
management to present his recommendations and
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the option was exercised and the property has
passed to CPI. The frnancing was closed on New
Yeart Eve 1981. I couldn t imagine a better holi-
day gift. There was inevitably a public outcry
about tax elasion, but the loan structure was sim"
ply good business. The financing method relied on
tax avoidance, but this was perfectly }egitimate.
Nevertheless recordation laws thereafter were
tightened as a result of this transaction.

The World Tro.d.e Center
In 1982 the Port of New York Authority asked me,
through Landauer, to analyze the value of the
World Tlade Center in consideration of offering
the giant 10 million square foot complex for sale.
We assigned at least six professionals to the job of
restructuring the revenue, expenses and net oper-
ating income so this information would be more
readily understood by any institutional invest-
ment group. This was no easy task. After study, it
became apparent that the value was in the $1
billion range.

I was ecstatic about the prospect of realizing ice
hockey's equivalent of the "hat trick" by selling or
financing three outstanding properties within
three years at an aggregat€ price of $2 billionl
But, this did not happen. We had progressed in
our sale plans through brochure preparation and
even an audio visual featuring Peter Goldmark,
Jr., the executive director, when a high level deci
sion at the bi-state gubernatorial levels appar-
ently quashed the stalfs recommendation of a
sale. In retrospeet, a sale would have allowed the
Port Authority to use the proceeds for equity pur-
chases of transportation equipment, bridge and
airport rehabilitation and modernization. Also,
the World Trade Center would have responded
well to private ownership and direction.

St. B art holomew's C hurc h
My career in the 80s was marred only by a dis-
tressing series of experiences surrounding my
representation of St. Bartholomew's Church on
Park Avenue in Manhattan. After careful study
and consultation with many experts, I was con-
vinced than an offrce building could be artfully
desigrred on the sit€ of the existing parish house.
This would not only preserve the front courtyard
but would also preserve the church to full view in
all directions.

After almost eight years of effort, it appears the
church, for all practical purposes, lost its case
when the U.S. Supreme Court, on constitutional
grounds, refused to hear its chalienge of the land-
marks legislation. The issue has aroused bittcr-
ness and resentment between the parties
involved. At one point, the president of the Munic-
ipal Art Society, a foe of the plan, accused me in
the society's publication of being in league with
Howard Ronson, the designated developer. I chose
to ignore the accusation rather than refute it,



tlpically is asked to assist in developing an internal
consensus and resolve to enter negotiations to imple-
ment the selected alternative.

Now the real estate advisor begins the process of
negotiation with the selected owner, keeping the cli-
ent apprised of his progress to ensure that all terms
and conditions remain consistent with the client's
objectives. As negotiations progress, he furnishes
the client with updated financial projections reflect-
ing terms currently under negotiation, together
with revised stat€ments of the current status of the
transaction terms. He coordinates the negotiations
and preparation of budgets with the project team, to
ensure that the terms relating to tenant work and
other features are handled correctly. He works with
the planner to review costs to ensure that these ei-
ther are dealt with in the transaction or are under-
stood by the client to be part of their expenditures.

As the terms under negotiation begin to con-
verge upon those he believes are acceptable, he be-
gins to prepare a memorandum of understanding
among the parties setting forth the precise t€rms
and conditions that will subsequently be committed
to documentation. This memorandum is carefully re-
viewed by the client and serves as the focus of nego-
tiations by the parties as the transaction nears
resolution.

When an agreement has been reached, the real
estate advisor arranges for the detailed memoran-
dum of terms and conditions to be signed by all
parties or transcribed into a letter of intent if re-
quired by counsel. As documentation proceeds, he
works with the client and its counsel to resolve any
issues that arise and ensure that the documents ac-
curately reflect the bargain struck during negotiation.

Implementotinn
With the signing of the lease documents, re-
sponsibility for the project implementation shifts to
the owner and the other advisors. The real estate
advisor continues to be available to the client to
ensure that the other parties live up to the terms
and schedules that were negotiated- Often he is
asked by his clients to attend project meetings, re-
view budgets, change orders, and other project mem-
oranda, and counsel them throughout the
implementation process. Typically, his involvement
continues through the move into the completed
space and a review of the initial cycle of rental esca-
lation billings.

Principal Issues For Negotiation
Terms and conditions vary from transaction to
transaction, but the main elements in contention
between the landlord and the tenant are:

1. Rent
2. Area to be leased
3. Lease term
4. Provision for increases in operating expenses and

real estate taxes (escalation clauses)
5. Amount of cash or construction items that the

landlord will provide to the tenant

6. Strategic rights to increase or decrease space, to
cancel or extend the lease term, and to sublet

7. Other inducements which may be offered by, or
extracted from, the landlord

8. Liability issues

Rent
The annual rental rate is typically quoted in dollars
per square foot multiplied by the rentable area of
the premises. This rate is usually expressed in dol-
lars per annum, but in some cities it is quoted as
dollars per month. Rates historically have been
quoted in gross dollars, that is, the rate includes
base operating expenses and an agreed-upon real
estate tax base. However, in larger leages rates are
often quoted in net dollars, with each t€nant paying
his proportionate share of operating costs and taxes.

From the end of World War II to the mid 1970s,
most rental rates were fixed over a long term of 15 to
20 years. This worked well in a period of low infla-
tion, but the high inflation rates of the late 1960s
and the 1970s led most owners and landlords to frx
ratee for shorter periods and to increase them at
programmed intervals, e.g., in years 5, 10 and 15 ofa
long-term lease. Today, landlords attempt to provide
for an increase in rental rates in year 10 or 15 of the
lease to the greater of current rents as escalated or
fair market value. However, tenants oftcn resist this,
preferring to have known rates and to take advan-
tage of favorable market conditions. Ratcs are the
primary point of negotiation because most t€nants
use rat€s as a meaaure to compare their lease trans-
action to those of friends and competitors. Conse-
quently, many landlords, while trying to achieve
higher total dollar rents, artificially "push" rates
down by adjusting the rentable area of the premises.

Rentable Area
The aggregate total rent is calculated by multiply-
ing the dollar rate by the rentable area. Measure-
ment techniques have therefore become extremely
important as owners and landlords have "grown'
buildings dramatically over the last 15 years.

Perhaps the only space measurement in an of-
hce building universally agreed upon is the gross
floor area, which is obtained by measuring from the
outer dimensions ofthe building with no deductions.
Before World War II office building rentable area
was defined as the area inside a tenant's demised
premises, but after World War II, with the evolution
of the modern office building, rentable areae were
calculated by measuring the gross area, deducting
vertical penetrations and then adding back a propor-
tionate share of common facilities such as air condi-
tioning and electrical rooms. This technique is still
recommended by the Building Owners and Man-
agers Association International (BOMA), but many
cities prefer instead to use "add onl'factors. This
number is obtained by calculating gross floor area,
deducting elevators and stairways to get the usable
area of the floor and then multiplying that number
by a common area factor of1.15 to 1.25. For example,
a gross floor area is 200 x 200 or 40,000 square feet.
From this is deducted elevators, stairs, risere and
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In the mid-1970s New York City underwent a
wrenching reconstruction of its debt after many
years of fiscal mismanagement. The city sought
to finance its needs with short-t€rm notes in spite
of sigrrificantly increasing interest rates. Thanks
to Felix Rohalton and other business leaders,
the city achieved a firm fiscal basis through the
Municipal Assistance Corp. and The Financial
Control Board. The real estate recovery started
modestly in the mid-1970s and continued through
1978 as the industry took advantage of initially
moderate interest rates. The recovery gathered
enonnous inflationary steam thereafLer, even as
interest rates rose dramatically and prices
reached what were considered to be unattainable
levels.

The Pan Am Building
In 1977, I approached James H. Maloon, the
newly appointed senior vice president of finance
for Pan American World Airways, to inform him
of Jim Landauer's key role in completing the
building following the tragic death of Irwin Wolf-
son, chairman and part owner of Grand Central
Properties, Inc. I had also heard that Pan Am was
considering a sale of its leasehold interest, or al-
t€rnat€ly, a purchase of other minority leasehold
interests. This proved to be premature at the
time, but we did launch a series of studies for Pan
Am on the value of the property and the quality
and efficiency of the building's management and
operation.

The upshot of these analyses was to recommend
to Mr. Maloon that Pan Am purchase the fiac-
tional leasehold interests of the Wolfson Estate
and of William Zimmerman, Esq. which we were
successful in accomplishing. We then waited a
year until the landowner, the Penn Central Com-
pany, emerged from bankruptry. Within days, we
purchased the land for a very inexpensive price,
encumbered as it was with an unprofitable lease-
hold rental. Now Pan Am controlled 1007c of the
land and improvements.

Concurrently, three officers of Landauer-
Marilyn Weitzman, Glenn Rufrano and John
Weyer-were developing a comprehensive new
software program. With the assistance of Herb
Herman, a software programmer, the program
provided for a painstakingly detailed analysis of
every business detail of every lease and all operat-
ing expenses. Also built into the program were
time-discounting techniques which enabled us to
estimate with accuracy the probable net operat-
ing income over an extended period, as well as the
values.

Previously, we thought that the real estate was
worth no more than $250 million. The new pro-
gram led to the conclusion that the Pan Am
Building was worth at least $350 million based
on the lease renewal potential. Fifty percent of

the original 2O-year leases were coming due in
1982-83, with another 207o due in 1988.

As a direct result of these studies, and based on a
comprehensive offering prospectus which pro-
vided pre-qualified prospective buyers every con.
ceivable fact about the property, the Pan Am
Building was sold in mid-1980 by Landauer to
Met Life for $401,026,000. It was an electrifying
price at the time, and it really captivated the
market. It was difficult for many investors to
fully grasp that the building, with a current re-
tr]In of 2.8Vc on the equity over a S50 million
mortgage, could justify a $400 million price tag or
$160 per square foot. In fact, the real estate was a
bargain for Met Life. Our studies indicated they
would receive, over time, a minimum l47c intnr-
nal rate of return.

The 1980s-A Go Go Decade For
Real Estate
The 16 months of recession during 1980-81 never
completely stopped the growing inllation in rents
and increases in occupancy, despite spiraling in-
t€rest costs. The market temporarily cooled down
in response to extraordinarily high interest rates
in which long-term bonds peaked at 147c. How-
ever, the market was only positioning itself for a
spectacular burst of freray after 1982, which con-
tinued until the obvious warning from the stock
market crash of October 1987. Even then, the lin-
gering effects of a boom psychology were still felt,
especially by commercial bankers who, along
with the savings and loans, appeared to be the
last lenders in the marketplace to realize the
dance was over.

GM Building
In 1981, I was fortunate to obtain from General
Motors, as a consulting intermediary, the assign-
ment to sell the GM Building leasehold at 767
Fifth Avenue for $500 million. This was a magnif-
icent structure with impressive views of Central
Park to the northwest. Our initial sales effort was
thwarted by the high price, high int€rest rat€s
and concern over the economy. With the capable
help of Martin Lipton, a partner at Wachtel, Lip-
ton, Rosen and Katz, who supplied a critical brief
on the alternatives to sale, we structured a fi-
nancing where GM would borrow $500 million on
a promissory note, unsecured by the real estate,
at l07o interest, a very low rate at the time. In
return, the lender would receive an option to pur-
chase the real estate in 10 years.

If the option was exercised, the note would be
canceled. If not exercised, GM would have to pay
the Corporate Property Investors (CPI) lending
group the $500 million. Since the note issued was
unsecured, there was no mortgage recording tax
to pay. GM also avoided a capital gains tax by
financing rather than selling. These savings were
sigrrificant and came at a time when GM was
experiencing a cash stringency. As we now know,
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The 1970s-A Decade Of Problems And
Successes
The 1970s was a perilous decade fraught with nu-
merous problems including an oil shortage; esca-
lating liying costs and intprest rates; a severe
recession; the termination of the Vietnam War
and the near fiscal demise of New York City.

This period of distress resulted in many of the
large New York metropolitan area insurance com-
panies abandoning Manhattan as a place for
mortgege and equity investments. Many other
large-scale investors also turned away from the
city. There was considerable justification for feel-
ing insecure about Manhattan. From 1974 to 1979
there was virtually no new ollice building con-
struction as the market struggled to absorb about
68 million square feet of space built between 1967
and 1973, an historic pace of construction never
before equalled and never likely to be exceeded. It
was the early German and English investors, fol-
lowed by Canada's Olympia & York, who demon-
strated their faith in the ultimate recovery of
New York with widespread investments in Man-
hattan properties at low prices.

Rockefeller Center
Despite the adverse events of the early to
mid-1970s, this decade was the happiest and most
fulfrlling of my career In 7972-73I negotiated for
Rockefeller Center, Inc., the lessee, the extension
of the original 4O-year ground lease in a pro-
tracted series of negotiations with Harry HeI-
msley, who represented the lessor, Columbia
University. The agreement on the ground rent
was made possible, without resorting to the un-
certainties of a third man arbitrator. After count-
Iess meetings, Mr. Helmsley conceded that a tract
of 512,000 square feet in a presumed sale would
have to be discounted to realize a sale as one
parcel or as subdivided over an extended period
where time discounting would lower the aggre-
gate value realized. The lease provided that de-
spite the marvelous buildings on the site, the land
value was to be appraised as if vacant, unencum-
bered and unimproved as one parcel. Obviously
the land, under that presumption, did not have a
square foot ralue that was even half, for example,
of what a 40,000 square foot parcel would sell for.

Columbia Uniuersity
We also recast substantial portions of the lease to
provide more freedom for the Rockefeller interests
in mortgage financing of the leasehold and to per-
mit distribution of the net operating income to
the proliferating Rockefeller heirs. A proud mo-
ment for me occurred years later when I was
asked by Columbia University, as the landowner,
to represent them in revaluing the land in antic!
pation of a possible sale to the Rockefellers. (In
the interim, Rockefeller Center had purchased
Cushman & Wakefield and could no longer use
my service.) I always wanted to attain a totally

professional reputation and, with my engagement
by Columbia, I knew I had finally reached my
goal.

St. Peters Luthcran Church and Citicorp Center
In the mid-1970s, I was engaged by the vestry of
St. Peter's Lutheran Church to represent them
with Citicorp in the possible sale of the church
property at the southeast corner of l,exington Av-
enue and East 54th Street in Manhattan. The
church property was the key parcel in a land as-
semblage being undertaken by Citicorp under the
masterful direction of Donald Schnabel of Julien
J Studley & Co. I was able to negotiate a sale for
$9 million of the 15,000 square feet of land, and
simultaneously, negotiat€d a condominium inter-
est for the church in the totaily new project which
the church would erect on the very same corner
with the proceeds of the sale.

Why would Citicorp pay a top market price for the
land site and then permit St. Peters to return to
the same site? The answer lay in Citicorp's utili-
zation of the excess floor area ratio beyond the
church's new building requirements. Except for
the church's sanctuary, most activities would take
place several floors below grade. Sub-surface
building uses do not count as part of the FAR.
Thus, Citicorp was able to use about l7ll8s of the
permissible floor area for its own dramatic tower.
At the same time, St. Peters was able to remain in
the same location and offer an expanded religious
and cultural program, including its jazz ministry
in the space below ground, and yet have a dramat-
ically visible sanctuary above ground.

A heartwarming postscript and a surprising turn
of events occurred when the same Donald
Schnabel, a masterful strategist representing Cit-
icorp, asked me for Landauer's assistance in ob-
taining the essential parcel to complete the
assemblage. Schnabel said he had not made any
headway in persuading the doctors group, who
owned the stock in Medical Chambers, Inc., to sell
their East 54th Street nine-story medical build-
ing to Citicorp. I undertook the assigrrment with
misgivings because I knew from prior experience
that a group of doctors would be diffrcult, if not
impossible, to unify and satisfy.

After meeting with the leading doctors, it was
evident they were more upset about the capital
gains tax aspect of the sale than with the offered
price. I hit on the idea of offering them stock in
the giant Citicorp in exchange for stock in the
doctors' corporation. I explained this would be a
tax-free exchange and that ultimate payment of
the tsx could be deferred until they sold their
Citicorp shares, in part or in whole, over an ex-
tended period. This critical tax deferral made
good sense, and the transaction took place shortly
thereaft€r. Now the basis for Citicorp Center was
firmly in place.

ducts having a total of 3,000 square feet, so the
usable area is 37,000 square feet. This numb€r is
then multiplied by a factor of 1.25 to obtain a rent-
able area of 46,250 square feet. Measuring tech'
niques and the definition of rentable area have
become a major point of contention in many lease
negotiations.

Area To Be Leased
The size, shape and location in the building of a
tenantt premises all are subject to landlord./tenant
negotiation. In most high-rise buildings landlords
command a premium rental rate for upper floors.
The tenant's principal concern is tn lease space that
works well for his operation and proposed tenant
installation. Tbnants also want the best views, adja-
cent to elevators and contiguous floors. On the other
hand, the landlord's concern is to be certain that any
space in the building not leased by the tenant is still
marketable at projected rental rates.

Lcase Term
Most leases vary in duration from 5 years on a short-
term lease to 25 years on a long-term lease. The
ideal lease for a landlord is long term with periodic
increases at f-rxed rates or adjustments to market.
American tenants have resisted these one-way ad-
justmenta, favoring leases with fixed rates and the
right to cancel at year 10 or 15 for an agreed-upon
penalty payment. Smaller leases usually run for
shorter terms and have no cancellation rights. The
length of the lease has a strong influence on the
amount of capital dollars contributed by the land-
lord; shorter leases have a smaller contribution be-
cause of the abbreviated amortization period.

Escalalinn CLaases
Virtually all leases contain provisions for increases
in operating expenses and real estate taxes known
as escalation clauses. In addition, landlords in favor-
able markets often want to include a Consumer
Price Index (CPI) or other index, or a portion of the
index, to further adjust rates upward so that the
capital portion of rent is not diluted. Capital index-
ing has never been fully accepted by most American
tenants and CPI clauses tend to appear and disap-
pear in leases depending on market conditions. Real
estate advisors are often able to eliminate CPI
clauses, but never escalation clauses. It is the real
estate advisor's task to see that these clauses are
fairly and properly tlrawn.

Operating expense escalation clauses are calcu-
lated in one of two ways: (1) actual operating
expense increases, or (2) increages in accordance
with an index, usually the Porters' Wage. A properly
drawn actual operating expense clause requires
careful definition of expenses that can be included
and expensee that are excluded such as leasing
costs, capital improvements and executive salaries.

Porters' Wage clauses originated in New York
and were common 10 to 15 years ago, but they have
become increasingly controversial and are not gen-
erally used throughout the country When the clause
was firet conceived in the early 1950s, porters'

average hourly wage was basically the same as the
cost to operate the building expressed in dollars per
square foot. A penny for penny increase was fair and
generally was accepted by tenants. With the passage
of time, however, landlords used this clause as a hid-
den profit center by increasing the l( for lq tn 79, for
1.59 or lg for 2C. In addition, in New York City the
Porters' Wage (including fringes) is more than dou-
ble the average operating cost of a building, result-
ing in distorted increases favoring landlords. In
addition, some landlords have made extremely ag-
gressive assumptions regarding the calculation of
fringe benefits included in the Porters' Wage index.
Therefore, an appropriate lease clause should specify
the method used to calculate these benefits. Most
well-represented tenants insist on an actual operat-
ing expense clause or an index that is equitable.

The tenant must be concerned about two impor-
tant issues in real estate tax clauses: (1) to be cer-
tain that the base year is a full assessment, and (2)
to avoid dramatic increases in taxes if the building
is sold during the term of the lease. Many munici
palities give partial assessments during a building's
lease-up period. The first year of a lease term, there-
fore, is not necessarily an appropriat€ tax year on
which to base increases. The resolution of this prob-
lem is complex and often very technical, but well-
negotiated leases place the burden of a stable base
year on the landlord and not the tenant. In addition,
tenank have to protect themselves if major improve-
ments are performed during the lease term, or sale
of the building or another capital event precipitates
a large increase in taxes. This has become one of the
most contentious areas in lease negotiations.

Construction
Landlords tlpically frnish the base building includ-
ing the core area on tenant floors with electrical and
mechanical systems ready for distribution in the
tenant area. The balance of the floor is left unfin-
ished so it can be customized for each tenant in
accordance with the tenantt plans. Most leases pro-
vide for the landlord to do a certain amount of ten-
ant work (workletter) or to make a cash contribution
toward work undertaken by the tenant. In new pro-
jects, the amount of the contribution usually covers
the bulk of the work. Workletters provide for parti-
tioning, doors, floors, ceilings, lighting lixtures,
HVAC and electrical distribution, telephone and
electrical outlets, and miscellaneous other items
such as structural reinforcing and stairwells.

The value of the workletter or the cash al-
lowance fluctuates dramatically - from $15 to $100
per square foot depending on market conditions and
such variables as the condition of the space, the
rental rate, the length of the lease term and the
strength of each party's negotiating position. Nego-
tiation for workletters is therefore a complex under-
taking and requires the real estate advisor and the
space planner to be fully familiar with costs, differ-
ent operating systems and the pros and cons of dif-
ferent building standard materials and systems. It
is also invaluable to the tenant for his advisors to
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have expertise in the construction process so they
can set up controls for cost, quality and schedule.

If the landlord undertakes the buildout work in
accordance with a workletter, he is responsible for
completing the work on a timely basis. The lease
term commences upon completion of the work. If the
tenant accepts a cash allowance instead, it is neces-
sary to negotiate how long he has to complete the
work before rent commences. This is almost always
a contentious part of the negotiations, as the land-
lord wants the construction period to be as short as
possible while the tenant wants it to be as long as
necessary to complete the work. Nothing is more
unpopular to a tenant than paying rent before bene-
ficial occupancy. Other issues surrounding tenant
work are the approval of plans and alterations, the
tenant's right to select his own contractor, and use of
building systems such as construction lifts, rubbish
removal and temporary electricity. Failure to ad-
dress these issues can be very costly to the tenant.

Strategb Rights Conrerning Spau Needs
long-term planning in most companies is based on
3-to-5-year projections while leases run for 10 to 20
years. Most prospective tenants, therefore, have
enormoua dilficulty assessing their needs over a
lease term, Strategrc rights to add space or decrease
space, to extend or cancel lease terms are often criti-
cal to allow tenants the flexibility they need to deal
with future uncertainty. While rights to add or mod-
ify space commitments give flexibility to tenants,
they are major hindrances to landlord leasing pro-
grams, and are highly controversial and hard
fought. Nevertheless, rights to acquire additional
space during the term of the lease or to modify com-
mitments are usually obtained by tenants taking
more than one floor or occupying more than 40,000
square feet of space. If the landlord is forced to pro-
vide such options, the agreement is usually subject
to constraints on the amount of space, timing and
flexibility. It is usually not diffrcult for a tenant to
secure the right to extend or renew a Iease at fair
market value. The right to cancel is more diffrcult to
obtain and is usually subject to sigrrificant penalty
payments.

Equally important issues are the rights to sub-
lease or assigrr the lease. The right to sublease is
strategcally important to tenants while its limita-
tion can be enormously valuable to landlords. It is
always best to confront the issue and work out an
arrangement that is satisfactory to both parties.
Other strategic rights include the ability to name
the building, the right to appropriate signage and
the right to restrict other tenancies that the tenant
deems not to be in its best interest.

Other Inducements
Equity
When a prospective tenant would be the major occu-
pant in a property, it is not uncommon for the land-
lord to make a portion of the equity or cash flow
available to the tenant. Landlords always ask that a
tenant pay for an equity position, but under certain

market conditions an equity position may be ob-
tained at no cost. There are no fixed rules as to the
amount or nature of tenant participation, but one
common formula is to grant the tenant 7Vc of the
equity for each ZVc of t}:,e space it has under lease.

Rent Abatemcnt
Another inducement for tenants is a rental abate-
ment at the commencement of a long-term lease.
This is in addition to the period of free rent meant to
cover the construction of the tenant's premises. A
common procedure in soft markets is for the land-
lord to maintain the asking rents while granting
generous free rent periods at the beginning of the
term. This feature is often treacherous for t€nanta
who take the short-term benefit but find themselvee
saddled with non-competitive rents in the later
years of the lease. This situation is referred to as
"mortgaging" a firm's future. Recent changes in ac-
counting rules have discouraged this practice.

Liability Issues
Liability issues include pereonal and corporate guar-
antees, condemnation, fire damage, inability to per-
form, defaults and so on. AII issues in a lease have
an economic impact and should be aseessed on this
basis. However, liability issues are generally negoti-
ated by counsels for the landlord and the tenant.

This brief summary is not meant to be an all-
inclusive list of key issues in a landlord./tenant nego-
tiation. It does, however, highlight some of the main
issues vital to the tenant's welfare that must be ad-
dressed if the tenant is to be properly represented.

Conclusion
The theme of this chapter has been to demonstrate
that the interests of tenants in offrce buildings are
usually very different from the interests of the
building owners. The battle to gain strategic advan-
tage with respect to rent and other lease terms is
continual. This diversity of interests and rapidly
changing market conditions have created a situation
in which more tenants are seeking the best possible
real estate advice and counsel. They are no longer
willing to settle for representation by the building
agent or a broker who may not achieve the best
possible terms for them. More and more over time
tenant representation will become a separate disci
pline. Agents will represent owners, tenant repre-
sentatives will represent tenants, and both will be
paid by their respective clients. In this next decade,
real estate firms will have to confront this issue and
adjust accordingly.
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COUNSEI.OBS' PERSPECTIVES

Some Personal Career
Reflections
by John R. White, CRE

In 1945 I started working in investment real es-
tate, so this is my 47th active year in the busi-
ness. I must say that life was simpler and less
complicated in those days. There was little or no
inJlation. Rent barely inched ahead and racancies
were low There were never any headlines about
credit crunches or oversupply. Residential rent
control was accept€d as essential to provide hous-
ing at affordable rents. It would have been incon-
ceivable to think that in 1993 it would still be in
effect in New York City. The 1946-1960 Tluman-
Eisenhower Era was one of economic and price
tranquility. Real estate values were rock solid and
not yet charact€rized by the surging appreciation
which followed.

Property sold for an 87o free and clear return.
Mortgage money for new construction was easily
available for 75Vc of the appraised value at 67r
interest. We could easily afford to pay 27r, annual
amortization and still earn 87o and twice as much
on our actual cash investment. Balance sheets
were real and not inflated with wildly optimistic
estimates of real estate market ralue.

Career l}ack
I started as a rent collector and division manager
for a Bronx real estate company owned by my
father-in-law who had built many five-and-six
story walk-ups. The lure of Manhattan, however,
proved irresistible. After a year of really grass
roots management work, I became an appraisal
assistant and occasional broker with Byrne, Bow-
man & Forshay. I stayed there for eight years. For
the following nine years I was with Brown,
Harris, Stevens, Inc. I started its counseling ser-
vices department and became a director of the
company as well as a CRE (Counselor of Real
Estate). The major move of my life was in 1963
when I became associated with CREg Jim Lan-
dauer and Peter Haeffner at Landauer Associates.
I remained with Landauer for 27 years, eventu-
ally serving as its president, chairman and chief
executive officer.

Real Estate In The lg60s
Looking back, it was really not until the early
1960s that as realtors we became more sensitive
to the economic base ofthe city, the national econ-
omy and those underlying conditions which aflect
rents and prices. My frst memory of a significant
office oversupply was in 1963 when the Pan Am
Building, with its 2.5 million square feet of space,

was completed. The industry built about 6.5 mil-
lion square feet that year, a record for Manhattan,
and it was not absorbed easily. Rents in prime
midtown locations, in a softened market, were be-
tween $8 and $10 a square foot. Those same origi-
nal 20-year leases in the Pan Am Building were
renewed in 1982-1983 for up to $40 a square foot!

T$o other signihcant events occurred during the
1960s. First, the transitory weakness in the offrce
market was accompanied by the beginning of an
intensive decentralization movement out of Man-
hattan. I recall General Foods moving to White
Plains and CB Laboratories moving to Stamford.
Many other companies bought land in anticipa-
tion of an ultimate move. It was our first realiza-
tion that not all Fortune 500 companies would
remain hrmly entrenched in Manhattan. Decen-
tralization flourished thereafter, as dozens of com-
panies eventually moved in the 1960s and 1970s
to Greenwich, Stamford and elsewhere.

The second profound event of the 1960s was the
sharp increase in inflation. The change from price
stability to aggravated inllation resulted from the
way President Johnson chose to frnance the extra-
ordinary cost of the Vietnam War, by borrowing
rather than taxing. This sad and painful conflict
provoked increasing budget deficits and was pri-
marily responsible for a more volatile economy
with higher real estate rents and prices and, ulti-
mately, higher risks of ownership.

The inflation rate had been tnder 2Vc for most of
the period from 1946-1965. It simply was not a
factor in investments. However, between 1965 and
1970 the inflation rate skyrocketed to 69c. A
roller-coaster movement began in our cost of liv-
ing that led to successively higher peaks and val-
leys until 1980 when consumer prices achieved a
high of almost 169<. Interest rates rose symp-
tomatically as well. Iong-term Treasury Bonds at
49o in 7965, tose to lqa in 1970-71, ultimately
reaching almost 147o by 1980.

Despite some ebbs and flows after 1965, the na-
tion would experience 15 years ofdistinctly higher
living costs and higher interest rates. This nega-
tive trend was broken by 1982 through the tight
money policies of Paul Volcker, then chairman of
the Federal Reserve Bank. Volcker succeed in re-
ducing the 14% living cost to the 49r level over the
next two years, but at the expense of two
recessions-a mild consumer induced six-month
recession in 1980 and a longer recession in
1981-82.

,lo/nn R. Wii e, CRE, had been with l-andaae," Associcr€s
for mare tfurn 25 yearc serutng und2r LYrt,olts titles as
chairman, presi,t:lent, chizf uecuttw offrrer and director
He currcntl! is chairman of The ll,hite Group, New
Yorh, a natiorwl compan! spcializing in a.sset ntrnage-
nEnt, portfolio supentisian, otqtisitions and disposi-
tions. White is a Wst presidznt of tha CounrelDrs of Reol
Estale.
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