
BECENT
CHANGES IN
INDIVIDUAL
INVESTORS'
ATTITUDES
TOWARD BEAL
ESTATE

Before the ink had dried on the 1986 Tax Reform
Act, speculation was rife about its impact on real
estate. To be sure, tax changes have not been the
principle reasons for the real estate market's trans-
formations during the late 1980s; they have, how-
ever, been catalysts for igniting various forces that
had been building throughout the 1980s, and they
perhaps have been the most disruptive influence on
the market. Financing difficulties, overbuilding in
many sectors and an influx offoreign investors have
made decisive imprints on the real estate market;
nevertheless, attention has centered on the reduc-
tion of tax incentives for real estate investment and
its impact on various forms of ownership entities.l

Researchers at Memphis State University have
investigated individual investors' reactions to the
altered real estate environment. Using the results
of a survey conducted by Greer and Farell in 1985
as a base, the research team conducted a followup
study to measure changes in investors' attitudes and
practices between 1985 and 1989.2

The prior study was developed from a mail sur-
vey of a random sample drawn from the 100,000
members of the American Association of Individual
Investors (AAII). A parallel survey of the member-
ship was conducted in 1989 to compare individual
preferences before and after the transformation in
the real estate market.

Similarity Of The Sample Populations
Demographically, the two sample populations con-
stitute virtua-l peas in the same pod, a consequence
of both having been randomly drawn from the AAII
membership roster. Both closely resemble and are
statistically representative of the overall AAII
membership and, therefore, of the largest identifi-
able group of individual investors in North America.

Although respondents' ages range from the 20s
to the 80s, the median age in each sample is 52.
Respondents in each sample are highly educated;
more than 807o hold college degrees and nearly 507o

have some professional or postgraduate study. Men
dominate both samples (over 907o). Slightly more
than 257o of each group is retired.

Respondents to both surveys are aIlluent. Re-
spondents to the most recent survey report slightly
higher incomes than those who responded to the 1985
survey; however, the difference is fully explained by
the inflation that occurred during the interval be-
tween the surveys.

Who Likes Real Estate Now?
With the recent abundance of bad real estate news,
we expected a big drop in the number of investors
who own land and rental property. Surprisingly, the
proportion of survey respondents who own some in-
vestment proprty remains virtuaJly unchanged: 617o
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A PROPOSAL
rOR SIMPLIFI.
CATION OF
TA)I.DEFERBED
EXCHANGES

I ax-deferred exchanses under Internal Revenue
'l'Cod" Section 1031 f,ave been in the federal in-
I come tax law for many years; the basic precepts

that formed its foundation were built on legislation
passed prior to 1924.\ Although Code section 10312
has been with us for many years, many questions
continue regarding its interpretation and applica-
tion. Interpretive questions under this code include
whether real property qualihes as a tax-deferred ex-
change: Does real property meet the requirements
of "like-kind" property? Does it meet requirements
of an exchange, etc.?

Code section 1031, as it currently exists, elimi-
nates the recogrition of gain or loss from an ex-
change of property. The section applies only to the
exchange of property (not services). To be covered
by section 1031, property must be held (not acquired
for resale), and it must be held for productive use in
trade or business or for investment. Property that
does not f-rt these categories, such as property ac-
quired for resale (dealer property), is not covered by
the section. However, if property is not exchanged
solely for like-kind property, partial recogrrition of
gain or loss is possible.

Problems in the interpretation of exchanges have
generated substantial litigation since the inception
of section 1031. The U.S. Congress has added to the
broth, stirring the waters and fomenting additional
litigation by making changes in the section, partic-
ularly by making the 1984 change. This allows sec-
tion 1031, to be applied even to exchanges that are
not simultaneous.

The focus of this article is to examine the im-
plications that a nonsimultaneous exchange has on
litigation and controversy. Stemming from a desire
to simplify tax law, the article proposes modifying
code section 1031 to eliminate the need for nonsi-
multaneous exchanges or, for that matter, any ex-
changes to allow delerral of tax.

Although many :re:u; of litigation have arisen
under this code, the direction of the article is on the
nonsimultaneous exchange, which has been labeled
by proposed regulations as a deferred exchange. The
T.J- Starker u. U.S.3 case and other court cases{ have
questioned whether an exchange could be nonsi-
multaneous and still fall within the code.

Congress saw ht to address this issue and ap-
parently "put it at rest" by allowing nonsimulta-
neous exchanges within the limited language of the
statutory change under the Delicit Reduction Act of
1984.5 That change provided the now-famous 45/180
day rule, which holds that property will not qualify
for code section 1031 if it "is not identihed as prop-
erty to be received in the exchange on or before the
day which is 45 days after the date on which the
taxpayer transfers the property relinquishing the
exchange...."6 In other words, when a taxpayer
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transfers his property, he must receive property in
exchange within 45 days of the transfer.?

In addition to the 45-day transfer requirement,
the Deficit Reduction Act also provided that prop-
erty will not be considered of like-kind if it "... is
received after the earlier of: (i) the day which is 180
days after the date on which the taxpayer transfers
the property relinquishing the exchange, or (ii) the
due date (determined with regard to extension) for
the transferor's return of the tax imposed . . . . (by
the Tax Law)."? Thus, if an exchange is not simul-
taneous, the property to be received by the taxpayer
must be identihed within 45 days of the transfer. In
fact, the taxpayer must actually receive that prop-
erty within 180 days of the date on which the tax-
payer transferred his property. Or the taxpayer must
receive the property within 180 days of the date,
including extensions, on which the taxpayer's tax
return is due under the tax law that applies to the
year in which the transfer of property occurred.

One might argue that the language used by
Congress was intended to "eliminate" ambiguities
and uncertainties concerning nonsimultaneous ex-
changes. It is the thesis ofthis article that Congress'
language has fueled fires of concern regarding non-
simultaneous exchanges and has added a new di-
mension in "creativity" related to nonsimultaneous
exchanges. It is also a contention of this article that
perhaps Congress should focus its attention on
whether a nonsimultaneous exchange or any other
tlpe of exchange should be required to allow defer-
ral of taxes.

The Theory Behind Code Section 1031
The purpose ofcode section 1031 has not been made
clear, notwithstanding the many court cases that
have referred to the theory behind the section.

ln T.J. Starher u. U.S., the most famous case
involving non-simultaneous exchanges, the Ninth
Circuit Court examined some of the reasons for an
exchange.s Circuit Court Judge Goodwin acknowl-
edged that in the Starker case, the government and
the taxpayer presented arguments concerning the
existence of a nonsimultaneous exchange based on
the history and purpose of code section 1031. In re-
sponse, Judge Goodwin stated: "A proper decision
can be reached only by considering the purposes of
the statute and analyzing its application to partic-
ular facts under existing precedent. Hereunder, the
statute's purposes are somewhat cloudy, and the
precedents are not easy to reconcile."8

Judge Goodwin mentioned that history reveals
the provision was ". . . designed to avoid the impo-
sition of a ta-r on those who do not 'cash in' on their
investments in trade or business property." Judge
Goodwin considered whether the reason for code sec-
tion 1031 was to protect taxpayers who did not have
the money to pay the tax.

However, he found that liquidity was not the
sole reason for the section. As Judge Goodwin stated,
if a ta-xpayer sold property for cash and reinvested
the money, the taxpayer would not have money to
pay taxes, but the taxpayer nevertheless could not
use code section 1031 to defer taxes.

Judge Goodwin also considered the argument that
it would be difhcult to measure gain or loss on an
exchange. However, he countered this position by
citing the fact that if a taxpayer received even $1 of
boot, that money would not constitute Iike-kind
property, and a valution would be necessar5r. He
therefore concluded that measurement of g-ain or loss
could not be the sole reason for section 1031.

Judge Goodwin cited other concerns with section
1031 and concluded that the intent of the drafters
of the legislation was not clear; the section could
exist for many reasons.

It should be remembered that code section 1031
existed for many years without focusing on the non-
simultaneous exchange. Once the Slarler case be-
came well known to those in exchange circles, the
potential for use (and possibly for abuse) of section
1031 with the nonsimultaneous exchange became
well known. Congress reacted by choosing between
two positions: making it clear that a nonsimulta-
neous exchange would not qualify under code sec-
tion 1031 or limiting the time frames in the section
to cover a nonsimultaneous exchange. Congress chose
the latter route.

Form Over Substance, Tax Traps, More
Litigation And a Question Of Identification
After the 1984 change in tax law that reaffirmed
the posture of a nonsimultaneous exchange, numer-
ous additional questions have arisen. Those ques-
tions include, but are not limited to, such issues as
dctermining:

when the closing or transfer takes place

when the property is properly identified
when a trust or other security is acceptable,
and when it taints the exchange

whether a constructive receipt exists

how much control is allowed to a taxpayer without
violating the code section 1031 requirements
Additionai questions have arisen as to proper

format of transactions and direct deeding. That is,
if taxpayer T transfers his property to taxpayer X
and then subsequently identifies a property to be
received from taxpayer Y in exchange, can taxpayer
Y transfer the property to taxpayer T, or must he
transfer the property to another party who, in turn,
transfers it to taxpayer T? These items are beyond
the scope of this examination.e

We have seen numerous companies who rep-
resent that they handle "Srortrer trusts." Such ac-
tivity is questionable, given the fact that the Slcrfrer
case did not involve a trust; consequently, there is
no absolute case authority for a "Starker trust" po-
sition. The lack of case authority does not mean that
the companies that handle a "Starker trust" are in-
correct. It simply means that we have more activity
in attempting to develop form over substance, more
formality and, more costs in structuring exchanges
and numerous concerns resulting from construing
the statutory changes on the 45/180 day rules. Al-
though some of these issues have been considered
by the 1990 proposed regulations for code section

other investments; its value is determined by its in-
come stream, and that income stream is determined
by rent.

The emphasis on tax shelter and capital appre-
ciation thus has proved to be a delusion which has
its roots in the inflation of the 1970s. Without rent,
obviously there cannot be any pre-tax cash flow.
Without adequate rent, there ca-nnot be any equity
build-up or capital appreciation either. Mortgage debt
has long been ballyhooed as an essential ingredient
in the creation of real estate wealth. When used in
the extreme, however, it is a negative element for
borrower and lender alike. Debt must be a function
of the quantity and quality of current rent levels.

When the sheltering of taxes is the overriding
reason for investing in real estate and space is thrown
on a market, even the best feasibility studies can be
rendered worthless by the resulting market dise-
quilibrium. As a consequence, market expertise is
devalued. When the mere ownership of real estate
and not its successful rental operation is the basis
for investment, the services of successful property
managers also are undervalued. The potential for
rental productivity-&iven capital appreciation oc-
curs when a demand,/supply equilibrium exists. The
emphasis on a tax shelter destroyed that equilibrium.

There is reason, nevertheless, for some opti-
mism. The present re-regulation that is occurring in

both the S&L and commercial banking industries,
while painful, will measurably help the rea.l estate
industry in the long run. The lessons of the last dec-
ade, so severe in nature, rvill not be easily forgotten.

In the early 1980s, one did not have to be krrowl-
edgeable about real estate to make money; owner-
ship permitting tax urite offs vv'as sufficient. In the
1990s, a premium will be paid for knorvledge, es-
pecially given the impact of demographic and enr-
ployment changes upon the demand for space. While
debt will be harder to obtain and more equity capital
may be required, once an equilibrium is restored,
equity returns based on properties' productive and
creative use will be competitive with returns on other
investments. For the present, hou'ever, it is back to
basics, undoing the damage that has been done.

NOTES
1. For excellent in-depth coveaage of the savings and loan in-

dustry duringthis period, see Strunk, Norman and Case, Fred.
Where Deregulation Went Wrong (Chicago: United States
League of Savings lnstitutions, 1988).

2. Jacobe, Dennis, Smith, Brian P., and Fahey, Noel. "The Thrift
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Saoings & Inan News (April, I982)r 46, 48.
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have cushioned the effect of these draconian changes.
Without such modilications, however, real estate
investors were hit hard in two signficant ways. First,
they were not able to achieve the tax savings that
provided the motivation for much of their invest-
ment. Second, the investment value attributable to
the potential tax benef-rts for future buyers was de-
cimated, ruining the potential for value retention,
let alone appreciation. The obvious course of action
for many of these investors, especially those using
non-recourse debt, was to turn over the properties
to the lenders.

Thus, the federal government has given, and it
has taken away. Unfortunately, the tax revenues
that the government may realize by eliminating tax
shelter benef-rts on properties acquired by S&Ls are
minor in comparison to the enormous costs of mark-
ing down the values of and operating these proper-
ties. Had suitable transitional rules been applied to
such properties, tax revenues would be fewer, but
the overall cost to taxpayers would be far less.

The Evolution In Commercial Bank
Mortgage Lending
Recently, much concern has been expressed about
the quality of real estate loans {-rnanced by com-
mercial banks. Before concluding this article, it is
desirable to consider how commercial banking prac-
tices pertaining to income property lending have
changed over the past decade.

In the development of large shopping centers,
offrce buildings, industrial parks and hotels, the
construction mortgage lender often has been a com-
mercial bank. Prior to 1980, permanent loan (or
takeout) commitments, genera.Ily issued by life in-
surance companies, were an iron-clad requirement
before a commercial bank would issue interim loan
commitments. Among the key provisions contained
in a permanent loan commitment were those dea-l-
ing with an agreed-upon construction completion
date, procedures for approving changes in plans and
specilications and rental achievement require-
ments. By making permanent loan commitments,
life insurance companies have been a major element
of Ioan quality control, especially given their policy
that their non-recourse mortgage loans would be
subject to the production of adequate rentals at the
time the permanent loans were funded.

In 1980, however, following the rise in interest
rates, life insurance companies closed their perma-
nent loan commitment windows. The banks were
then faced with a dilemma. Continuing their policy
of requiring permanent loan commitments would re-
quire them to shut down their construction loan op-
erations. Because of the importance of construction
Ioans to the banks' total commercial lending oper-
ations, the banks eliminated the requirement that
a permanent loan commitment must be obtained be-
fore the construction loan would be approved.

Over the last decade, many commercial banks
have moved into the void created by the departure
of the life insurance companies, aggressively ex-
panding their market share of commercial mortgage

loans by making both construction and permanent
mortgage loans on such properties. As shown in Fig-
ure 1, between the end of 1979 and the end of 1989,
bank-financed commercial mortgage loans grew a
phenomenal 35270, expanding in dollar value from
$?6 billion to $343.8 billion; meanwhile, banks in-
creased their narket share of such loans from 32.37e
to 46.l7o.In contrast, Iife insurance companies' mar-
ket share declined from 30.2?a to 25.67o over this
same period. An even larger market share decline
was recorded for savings institutions, i.e., S&Ls and
mutual savings banks. From the end of 1979 to the
end of 1989, the market share of these institutions
declined from 25.4Vc to 78.27c.

T.IGURE I

Commercial Mortgage Debt Outstanding
lor the Years Ending 1979 and 1989

1979 1989

1031; these issues also elicit concern about the level
and breadth of complexity in current tax law.

Suggested Statutory Change
It seems that a reasonable approach for Congress in
the "exchange" area would be to follow the concept
of code section 1034.10 Code section 1034 provides,
as many practitioners know, a basic rule for allow-
ing the sole (not limited to an exchange) of a prin-
cipal residence, the taking of the monies and the
reinvestment of those funds in a timely fashion to
postpone a recogrition of gain.

Code section 1034 is very broad; it allorvs for a
two-year time frame in which an old residence may
be sold and a new residence purchased without in-
curring taxes on the gain that may be generated as
a result of that sale. Admittedly, there are numer-
ous requirements under code section 1034. However,
this section allows the taxpayer to rollover the gain
on the sale of his principal residence into another
residence within two years.

Why is it that Congress has not allowed a sim-
ilar approach under code section 1031? Why has
Congress placed the taxpayer in a position where
mental rymnastics, form and stretched construction
are necessary to formulate the transaction so he does
not receive cash but has enough control or protection
to secure his position until like-kind property is ac-
quired? Why hasn't Congress simply allowed the
taxpayer to undertake an exchange, receive cash ald
invest that money in a given time frame?

The quick historical retort to this approach is
that Congress has never allowed this position and
does not intend to allow it. An exchange is one thingl
A sale is another! Certainly, the court cases make
this point. However, as Judge Goodwil so aptly stated
in the Srarler case, there often is little difference in
result if a taxpayer undertakes a simultaneous ex-
change or if he sells his property, takes the money
and reinvests it one day later. The economic position
is the same, although the tax position is substan-
tially different: the exchange falls within code sec-
tion 1031 but the cash sale does not.

Taxpayers who use the 45/180-day rule may be
simply selling their property, placing the cash in
trust and seeking another property. Isn't this situ-
ation similar in intent to the situation covered by
code section 1034 except that it is dressed with for-
mality and structures, such as a trust, to force the
circular peg into the square hole?

Admittedly, there are substantial differences
between code section 1031 and code section 1034.
However, I am not advocating throwing out the baby
with the bathwater. Rather, I am stating that ifthis
code section covers property used in trade or busi-
ness or held for investment, it would be less bur-
densome, more straightforward and more
advantageous in an administrative fashion to allow
taxpayers to simply sell their property and reinvest
the proceeds than to develop trusts or similar ve-
hicles in an attempt to meet the requirements of
code section 1031. The proposed 1990 regulations
allow more flexibility for nonsimultaneous ex-
changes. Why not go this next step?

Recent comments by some authors have sug-
gested the same idea, but they have suggested a
reinvestment time of 180 days. Why not simply al-
Iow the sale and the reinvestment, even with the
reduced time frame? Congress does not have to have
a two-year rule, similar to code section 1034, when
applying code section 1031. However, if Congress
allowed the sale of property and the reinvestment
of the proceeds within a given time frame, the need
for a trust, the concern about whether deeding is
direct or not direct, the concern about the format of
exchange documents, and so forth, would be elimi-
nated or at least substantiaily reduced in many
settings.

Taxpayers could then concentrate on the eco-
nomic decisions that need to be made about whether
to make an investment or a reinvestment. To con-
strict taxpayers by the language of code section 1031,
to force the creation of some means of allowing for
security whether it be a trust or a security in the
form of real estate or otherwise, appears to do noth-
ing but complicate the ta-x larv, an objective that, at
least by offrcial pronouncement of the present leg-
islature and administration, is not desired. If we warlt
to simplify the ta-r law, as Congress so often labels
its tax laws,lr this may be one step in the right
direction.

Conclusion
Congress, along with the Bush Administration, have
prided themselves on undertaking the simplihcation
of the ta-x law to work with, not against, the tax-
payer. If this is a legitimate goal, then it certainly
is appealing to modify code section 1031 to allow for
sale of property and reinvestment of the sale's pro-
ceeds within a given time frame and within the con-
cepts and structure of the section.

This position will not be a panacea; however, it
will go a long way toward eliminating much of the
activity that has been generated by undertaking a
nonsimultaneous exchange and thus forcing the
transaction to allow for security and meet the 45-
day and 180-day time frames rule.

Although modified, possibly by time frame and
property-t,?e restrictions, there is no reason Con-
gress cannot modify code section 1031 to allow the
same tl,?e of treatment that exists under code sec-
tion 1034, thereby eliminating numerous compli-
cations in an already overhurdened Internal Revenue
Code and tax maze.
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a.lso note 4, in/is herein, as to propos€d regulatiom in this area.
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Levine, Mark Lee. "Tax-Deferred Exchanges after TRA of
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In making permanent mortgage Ioans, the prin-
cipal loan product used by commercial banks has
been the miniperm. Miniperms have terms of five
to, say, seven years, following the completion of con-
struction, and they are generally priced on a floating
rate basis. Missing from the miniperm loan arrange-
ment, however, is the separate evaluation of the
project by the external permanent lender, which for-
merly occurred when the permanent loan commit-
ment request was being processed. Also disquieting
is the absence of suitable loan maturities consistent
with full amortization of the mortgage debt.

As noted above, the banks' market share ol com-
mercial mortgage loans grew enormously during the
1980s. Thejury is still out on how severely the losses
from these loans will impact banks' capital struc-
tures. But the existing vacancy levels for most cat-
egories of commercial propenies are an ominous sign.

Conclusions
During the 1980s, far more than a decade s worth of
space requirements were built injust ten years. Now
the better part of the current decade will be needed
to absorb that space. In the capital-driven develop-
ment environment, real estate for all intents and
purposes became paper-paper to produce artificial
losses, paper to record non-cash interest, paper to
claim "future gains." In the process, rent was for-
gotten. But rea-l estate as an investment form is like
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The gro*.th in deposits also was due to a huge
increase in brokered deposits. By obtaining funds
through brokered deposits, numerous institutions
were able to fund rapid gro\rth. Much of the grou'th
in brokered deposits occurred as tens of billions of
dollars in funds flowed out of money market mutual
funds. Securities brokers used brokered deposits as
a way of meeting their customers' leld require.
ments while earning fees by directing funds to S&Ls
that were willing to pay high rates-rates that could
be justihed only through higher yielding but riskier
investments.

The Deregulated Sauings And Laan Industry
S&Ls responded to the substantial deposit inflows
that had occurred during the 1970s by greatly in-
creasing the amount of single-family residential
lending for both existing housing and new construc-
tion. Immediately following the passage of GSG,
however, S&Ls found that such lending was not eco-
nomically feasible because interest rates were much
too high for prospective single-family residential
mortgage borrowers. Even single-family adjustable
rate mortgages could not prudently be priced low
enough to substantially increase the demand for home
loans.

As operating losses mounted in 1981 and 1982,
equity capital at many S&Ls eroded. Without their
being able to deploy huge deposit inflows into single-
family residential loans, S&Ls faced the prospect of
further erosion. This risk led many S&L executives
to sell out their ownership interests. Federal regu-
lators were accommodating; they changed the min-
imum number of shareholders in an S&L from 400
to 1. Many of the new owners were interested in
making acquisition, construction and development
mortgage loans in order to garner the large fees and
potential profits that such deals offered. These in-
vestments were structured as loals, but in reality
they were direct investments. These investments also
were made through affrliates of S&Ls called service
corporations, often with a marked lack of success.

Other S&L executives who either could not dis-
pose of their mutual institutions or did not wish to
sell their stock institutions worried about breaching
the then 37o minimum net worth requirements and
thereby incurring the risk of being merged out of
existence. Thus, they were strongly encouraged to
try to restore lost net worth. Many of these same
individuals seized the opportunity to move into con-
struction lending on both multi-family residential
and commercial properties as a means of recouping
previous losses. The motivation to depart from tra-
ditional lending was strongly influenced by the high
fees and high prospective yields from such deals.

AIso encouraging such lending was the ability
of S&Ls to immediately recognize the large front-
end commitment and origination fees typically pro-
duced by these loans as well as to accrue the interest
income set up through interest reserves. It was pos-
sible, therefore, for large amounts of income to be
earned and for net worth to be partially restored
through the use of bookkeeping entries. For per-
manent loans, interest in many cases was based on

pay/accrue proyisions, and the portion ofthe interest
that was not paid in cash increased the outstanding
mortgage debt-a process called negative amorti
zation. The properties thus linanced were unable to
produce net rentals that were high enough to pay
the high interest rates prevalent at the time. Given
investors'wish to secure tax shelters and realize
capital appreciation, rents were ol little considera-
tion. This lack ofconcern for adequate rental income
was all the more prevalent because property own-
ership through syndications typically was [-tnanced
through non-recourse mortgage loans. Thus, the S&Ls
making such loans restricted themselves to the rents
and collateral. values of the properties should the
borrowers default.

Unfortunately, many S&Ls were not able to
realistically appraise and evaluate the risks of such
properties, much less underwrite or administer such
loans. Disaster loomed arrd ultirnately, when the loans
did not pan out, the cost of these institutions' insol-
vency increased greatly.

As a result of these many circumstances, huge
amounts of mortgage money flowed into multi-fam-
ily residential and commercial mortgage loans. From
the end of 1982 until the end of 1985, multi-family
residential mortgage loans at S&Ls grew from $38.9
billion to $66.6 billion, and commercial mortgage
investments grew from $51.3 billion to $84.1 bil-
lion.6 All too frequently, other S&Ls that were lo-
cated far away from the sites of the properties they
were financing bought into such deals through
mortgage loan participation investments.

The Plight Of The Regulators
When the GSG Act was passed, there was little if
any concern that the Federal Savings and Loan In-
surance Corporation was intended to insure deposits
for a highly regulated, predominantly single-family
residential lending industry and that a major con-
flict existed between deposit insurance and the ex-
tensively deregulated S&L business that was brought
about by GSG.

Although regulators were overwhelmed by the
changes in S&L operations, the federal government
was not willing to authorize additional needed stall
It failed to recogrize that deregulation required more,
not less, examination and supervision, especially
given the substantial numbers of newly chartered
institutions formed under the liberal statutes of Cal-
ifornia, Florida and Texas.

1986 Tax Reform Act
Whatever the other effects of the 1986 Tax Reform
Act (TRA), the impact upon real estate values was
disastrous. Through the earlier ERTA, the govern-
ment had encouraged non-economic investment in
real estate on an unprecedented scale. Then, only
[-rve years later, the 1986 TRA increased the length
of depreciable lives, imposed at-risk rules upon real
estate investments, sigrihcantly increased the cap-
ital gains tax rate and all but eliminated real estate
investments' ability to shelter externally derived in-
come. It would have been reasonable to expect either
grandfathering or transitional rules which would
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