
CRE,s VIEWPOINT

Moses Where Are You?
by Bruce P. Hayden, CRE

Market value recently was redefined by federal
law, and this redefinition makes it appear that
we may be headed into an uncharted wildnerness.
This treatise will not attempt to provide any charts
for the new territory, but it will identify some of
the issues that need to be considered in preparing
such material.
Evolutionary and revolutionary changes brought
about by well-discussed problems in financial in-
stitutions, have resulted in the enactment by the
U.S. Cong:'ess of the Financial Institutions Re-
form, Recovery and Enforcement Act of 1989,
commonly referred to as FIRREA. This act, in turn,
has brought about a redef-rnition of "market value"
as it has long been defined by the American In-
stitute of Real Estate Appraisers and the Society
of Real Estate Appraisers in The Dictionarl, of
Real Estate Appraisal (1984 edition). The redefi-
nition-which was made by the Federal Reserve
Board and agreed to by the Federal Deposit in-
surance Corporation (FDIC), Resolution Trust
Corporation (RTC), Oflice of the Comptroller of
the Currency (OCC) and Office of Thrift Super-
vision (OTS)-became mandatory for federally
regulated lenders on September 19, 1990. Adopted
almost verbatim rvas the definition recommended
by The Appraisal Foundation in Uniform Stan-
dords of Professional Appraisal Practice, 1990
(USPAP), which will be quoted later in this dis-
cussion. This redefrnition, as yet, has neither been
thoroughly tested nor accepted by the appraisal
industry for uses other than those for which it is
mandated. It raises issues concerning:

I appraisal procedures, which may change in
the light of USPAP and the use of new defi-
nitions mandated by the Federal Reserve
Board for all federally regulated financial in-
stitutions;

r legality, which may be in question particu-
larly with regard to the state and federal
courts' rvillingness to accept the Federal Re-
serve Board's mandate and to apply these
standards to non-regulated transactions;

r liability of appraisers, counselors, investment
advisors-and their insurers-which may arise
because of "competency provisions" in USPAP;

r licensing of appraisers, wherein each state wiLl
be required to set up nerv commissions that
are totally divorced from existing banking and
real estate commissions and on which anvone

connected with an affected industry will be
ineligible to serve.

All of these will have to be addressed in the light
of a national political and economic situation
that-for the few real estate practitioners active
today who experienced the Great Deplession of
1929-1942-more and more appears to be "deja
vu all over again," in Yogi Berra language. As to
these major changes, a look back to 1930 may be
useful.

Remember When. . .
The Roaring Twenties rvere a period of great pros-
perity. People were rich rvho never expected to
be, and the living was easy. Larvs rvere treated
with contempt; banks were flush rvith money;
stocks were at all-time peaks; happenings in Wall
Street rvere more siglificant and attention-get
ting than those in Washington, DC. "The sky was
the limit."
Beginning with the stock market crash in late
1929, an erosion of public confidence turned into
a tidal wave of economic collapse; most of the na-
tion's commercial and savings banks and building
and loan societies went under: major companies
disappeared forever; millions of people became
unemployed; bread lines proliferated. "Blother,
Can You Spare A Dime" became the hit song ol
the early 1930s.

The Great Depression brought about a great po-
litical revolution. Hapless Herber'f Hoover and the
Republican House and Senate rvere replaced by
Franklin Delano Roosevelt, the New Deal and the
Democrats. Yet the more things changed, the more
they stayed the same.

Eor real estate, the Thirties were a period of total
disaster. The market for single family homes went
sour: the $5,000 "3 BR-1 B" home of 1929 went
for $1,500 fewer thar ten years later... if one could
find a buyer. Loans on apartment buildings were
foreclosed by lenders, many of whom proved to be
less able managers than the buildings developer-
owners. Store properties, whether on N{ain Street
or in small neighborhoods, stood vacant. Like the
new skyscrapers in New York and Chicago, the
12-story new buildings in Flint, Toledo and Omaha
were closed.

Worldrvide depression ruled. With it came polit-
ical revolution in Germany; Labour governments
in Britain and many other countries; Hitler and
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CHABLES W.
BRADSHAW, JR.
RECEIVES THE
LOUISE L. AND
Y. T. LUM
AWARD

Charles W. Bradshaw, Jr., Emeritus CRE

lll harles Bradshaw. Jr.. Emeritus CRE, ol Ra-
f - l"irh. North Carolina has been named the 1990
Y rec]pient ofthe Louise L. and Y.T. Lum Award.
This honor recognizes Bradshaw s distinguished
contribution to the advancement of knorvledge and
education in the real estate counseling profession.

The arvard was established by the late Y,T. Lum,
CRE, to encourage the continuing professional ed-
ucation of those engaged in real estate counseling
through an understanding of its principles, theories,
techniques and practices. Bradsharv's distinguished
career exemplifies the standards set forth by this
award.

In 1945, Bradsharv began his career specializing
in real estate counseling, appraising, brokerage and
financing, primarily in North Carolina. Since then,
he has worked on projects involving all types of
property including residential, single-family, multi-
family, industriaJ, commercial and shopping centels.

Within the state, Bradshaw was named Realtor
of the Year by the North Carolina Association ol
Realtors where he served as president. Also, as a
member of Governor Scott's Cabinet, he was ap-
pointed Secretary of the Department of Natural and
Economic Resources. Locally, as a Raleigh City
Councilman, he was a member of the Planning Com-
mittee and was instrumental in adopting Raleigh's
first minimal housing standards.

An active member of the Society since 1960,
Bradshaw has served on the Board of Governors, as
a vice president and represented the Society on the
National Associatlon of Realtors Executive Com-
mittee. He also founded the North Carolina Chapter
of the American Society of Real Estate Counselors
in 1984. His other professional alfiliations include
the American Institute of Real Estate Appraisers
and the American Chapter of FIABCL

Previous recipients of the Louise L. and Y. T.
Lum Award include CREs Jared Shlaes (1989), John
R. White (1988) and Thurston H. Ross (1987).
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A NEW
LOOK FOR
REAL ESTATE
ISSUES

tr n keeping with rhe grorvth and evolution of
I real eitate counselors and our Society, the
I editors of REI have chosen to adopt i new
desigrr lor the journal. Of course, rve will continue
to provide incisive and timely articles on the
myriad of issues associated with the study and
practice of real estate analyses.

Hopefully, you will like this nerv look, and we
certainly invite your comments, pro or con. The
Society sincerely appreciates the continuing
interest of our readers and authors alike.

From today's perspective it appears that the
real estate markets of the 90s are being
substantially influenced by the convergence of a
few key issues: the recapitalization of our financial
institutions, the absorption of regional oversupply
inventories and the impact of inflationary macro-
economic influences (oil prices). The results of
these forces already have impacted real estate
prices, development and personal investment
strategies. As real estate prolessionals rve are
faced rvith having to make challenging decisions
on these issues.

Each edition of REI considers the vast array of
technical skills and professional talents of our
readership. As you consider today's issues and
problems, cast them to writing. Manuscript
submissions or suggestions should be forwarded to
Real Estate Issues, Managing Editor, 430 N.
Michigan Avenue, Chicago, IL 60611.
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Mussolini; and the relegation to the political mi-
nor leagues of lVinston Churchill. In the Far East,
Japan prospered, overran Manchuria, parts of
China and many of the Pacilic Islands, and
dreamed of world dominance. Although Europe,
with the exception of Britain, had substantially
recovered by the mid-1930s, things improved only
slightly in America, despite Herculean efforts and
rcvolutionary changes effected by FDR and the
Depression-era Congress. It rvas the start of World
War II in 1939 and America's resulting lvar pre-
paredness drive that linally brought the Great
Depression to its end.

What Has Changed?
Ale rve faced u'ith similar prospects for the 1990s?
Although 1930 and 1990 do have many similari-
ties, in many respects, the United States is less
well off today than it was in the 1930s becausc of
such problems as:

r drug addiction and a resulting increase in
major crimes;

r tense interracial relationships despite much
progTess toward racial equality;

I badly eroded national educational standards
and achievements;

r deeply troubled I-rnancial institutions;
r an astronomical national debt;
r increasing competition with Germany and

Japan for industrial leadership.

What does all this have to do with us and our
clients for real estate counseling, real estate ap-
praising, registered investment advisory services,
tax assessments-and how our state and federal
courts rvill judge these problems? EVERYTHING.
Our current political, economic and other prob-
lems affect the major conditions that prevail in
the real estate marketplace and the way in which
real estate is assessed and financed.

It is rvidely recognized today that the appraisal
process for determining market value is not rvork-
ing well because conditions in the U.S. economy
and in the world of real estate have nullified a
number of the major assumptions inherent in that
process as established by the American Institute
of Real Estate Appraisers and the Societ)' of Real
Estate Appraisers. USPAP standards help, but
they do not solve the problems.

In fact, one of the East's leading appraisers, Ed-
ward F. Heberger, CRE, MAI, said recentlyi

The appraiser today is faced with the job of determining
''market value '-when there is, in reality, no market value
as Re have knoti-n it. There are two values today: "lnvest-
ment va)ue for the property thal is of interest to the msjor
pcnsion and endowment funds, and other institutional
iDvestors. This type of property can still be appraised by
the three-approach technique, but with much the heaviest
weight assiBned to the discounted cash flow or net prcsent
value approach. For the non-institutional t,?c property,
the only value is "market price '-which today equates to
"liquidation value - This value can be only approached by
analysis of rccent sales, if any, of similar properties.

Furthermore, a recent communique leleased by a
major New England bank about its commingled
real estate fund, states:

It has been the fund s practice to appraisc each propertv
annually...by appraisers carelully scleclccl by the bank * ho
are qua)ilied as members oftheAppraisal lnstilute. Values
submitted are then reviewed by a V$luation Committee
composed of t\r'o outside consultants and a -.enior officcr of
the bank.
This process has b€en appropriate in lhe pasti rccently,
however, falling rcnts, lhe unavailability of financing and
the withdrawal of buyers have resulled in uncertainty in
the appraisal process.

To pursue further the problems and difftculties in
making the appraisal process work, let us review
the Proposed Regr:lation on Uniform Appraisal
Standards promulgated by the Federal Reserve
Board and published in the Federa I Register \Yol.
55, No. 36, February 22, 1990). These standards
require that all appraisals be written and that
they conform to the USPAP. The Federal Reserve
Board regulation adopts the delinition of market
value as prescribed by USPAP:

Market value means thc most probable pricc !\'hich a prop_

erty should bring in a competitive and open markeL undc!'
all conditions requisite to a fair sale, thc buyer and scllcr
each acting prudently and knowlcdgcably, and assuming
lhe price is not affected by undue slimulus. Implicit in this
delinition is the consummaiion of a sale as of a specificd
date and the passing of tille from scller to buyer undel'
conditions whereby:
1. Buyer and seller are tj'pically motivatedi
2. Both parties arc well informed or rvell advised, and each

acting in what he or she considers his or her own bcst
intercst;

3. A reasonable time is allowed for exposure in the open
market;

4. Payment is made in lerms of cash in U.S. dollars or in
terms of financial arrangements comparable thereto; and

5. The price represenls the normal consideration for thc
property sold unaffected by special or creative financing
or sales concessions granted by anyone associated wiLh
the sale.

As to each of the above, I believe questions can
and should be asked, in the light ol prevailing
conditions:
1. Is it reasonable to assume that most buyers and sellers

today are "typically motivated"? Is lhe financial insti-
tution, under great regulatory pressure to "clean up its
non-performing loan po folio," typically motivated? Is
thc "bottor. fisher" purchaser or the owner-seller typi-
cally motivatcd who is unable to pay his debt service,
but is still tryi:lg to salvage something?

2. The "best interest for either buycr or seller may be
survival.

3. For a high percentage of sales today, Lhere is no such
thing as an open markel.

4. With either buycr or seller or bolh under extreme prcs.
sure, "financial arrangements' are all oler the map, de_

pending on who is bcing pressed the hardest.

5. In most markets today and for most properties, the tern)
"normal consideration" simply does not apply. lf a deal
ie to be made, it is most apt to be donc with concessions
or special or creative Iinancing.

How then will the appraiser respond to his as-
signment as expressed in an engagement letter
which necessarily and properly requires the ap-
praiser to do his work by USPAP standards?

Editor in chief Moses Wlere ore You? 49



What of the legal issues involved? How will 50
state court systems and the federal courts rule in
the future-particularly on appraisal, counseling
or investment advisory cases that do not involve
questions aflecting the Federal Reserve Board,
RTC, FDIC, OCC, OTS or other regulator-v
agencies?

Will all courts readily accept the Federal Reserve
Board-USPAP definition of market value-
whether or not conditions are such that market
value, as defined, can be readily determined? Will
the 1984 AIREA-SREA defrnition of market va.lue
be abandoned? If not, will opposing counsel select
and argue for a defrnition of market value which
best suits the case?

If, in fact, conditions are such that neither defi-
nition of market value will be applied consis-
tently, how will a court proceed? How much leeway
will opposing counsel have in arguing a case?

When the ill-del-rned term "investment value' is
most appropriate to the circumstances, will any
court accept it? Must each court make its own
definition ofthis term and reach its own decision?

What added liability, if any, falls upon apprais.
ers, investment advisors, real estate counselors?
How is it measured? Can it be insured against?
Will recommendations that are made in good faith
in 1990 be judged with 20/20 hindsight in 1997,
when achieved results may be far short of the
results projected in the recommendations? In a
recent case involving an action brought by a fed-
eral agency against a prominent appraiser, a fed-
eral court ruled that "clairvoyance is not one of
an appraiser's duties"; the regulatory agency in-
volved appealed the decision.

What liability questions may be raised by the fact
that USPAP, for the hrst time, formally raises
the question of "appraiser competency"?

The competency procedure as specified in Chapter
I of USPAP requires that, prior to acceptance of
an assignment, the appraiser must identify the
problem to be addressed and possess the knowl-
edge and experience needed to perform the as-
signment competently. The comment section states
that "the background and experience of apprais-
ers varies widely, and a lack of knowledge or ex-
perience can lead to inaccurate or inappropriate
appraisal practice." In this connection, it is inter-
esting to note that The Appraisal of Real Estate
(8th edition, American Institute of Real Estate
Appraisers) does not index the word "compe-

tency.' Perhaps the institute assumes that any
MAI can appraise competently any type of real
estate and any single one of the many rights in
the "bundle of rights" which together constitute
real property.

Whatever original assumptions rvele made con-
cerning competency, the fact that it is being re-
quired for an appraiser, in effect, to certify his
competence-and the lact that 28 lines of small
type in the USPAP comment section discuss the
competency provision-appear to open up a new
area for legal challenge.
l hat licensing and certification problems may be
inherent in the Federal Reserve Board's regula-
tions implementing the conditions of Title XI of
FIRREA? According to Title XI, all states will be
required to implement a licensing, certihcation
and supervisory mechanism for avoiding even po-
tential conflicts ol interest. This mechanism must
be established through appraisal regulatory lunc-
tions that are independent of any other real es-
tate regulatory function. Preferably, this totally
independent agency will be answerable only to
the state's governor or a member of his cabinet,
and it will promote the independence of the ap-
praisal regulatory function, reduce conflicts of in-
terest and addrcss Iread "prevent"] the
grandfathering and dual licensing of apprais-
ers...to provide marimum insulation lor the agency
lrom influences of any industry or organization
whose members have a direct or indirect financial
interest in the outcome of the agency's decision
(hereinafter "affected industry").

It seems likely that anyone who is active in any
phase of the real estate business, including coun-
seling or financing, will be engaged in an "af-
fected industry." It should be interesting to see
how these new licensing boards and commissions
will be established and how they will work, if all
who have knowledge and pertinent experience will
be precluded from serving on them.

With major changes in appraisal definitions, reg-
ulations, legal processes, competency require-
ments, liability risks arrd certification and licensing
procedures and with storm signals flying for the
economy, we are finding ourselves on the edge ol
the wildnerness; we are steadily moving more
deeply into it; no one is able at the present time
to chart the course through the rvilderness.

Moses, where are you?

I99(I BALLARD
AWARD
PRESENTED TO
LAWBENCE S.
BACOW

! awrence S. Bacow, Ph.D., author of the article
I - "Foreim Investment. Vertica.l Integration and
tH the Stiucture o[ the U.S. Real Estate Tndus-
try," has been named the 1990 recipient of the Wil-
liam S. Ballard Award. Given annually by the
American Society of Real Estate Counselors, the
honor recognizes the author whose work best ex-
emplif-res the high standards of content maintained
in the journal.

In his article, featured on page one of this edi-
tion, Bacow describes the phases of a two-part pro-
ject that analyzed the patterns and investment
objectives of foreigrr buyers in Los Angeles, Chicago,
Washington, D.C., Phoenix, Atlanta and Honolulu.
The project also looked for evidence that foreign l-rrms
were branching out beyond the passive acquisition
of properties into other real estate-related busi-
nesses including construction, development, leasing,
property management and financial services. The
paper specilically addressed the question, "Does pas-
sive ownership of U.S. properties by foreign inves-
tors foreshadow vertical integration of loreign I'rrms
into related real estate businesses?" In his lindings,
Bacow illustrated that foreigrr investors have not
yet hgr:red out how to overcome the structural ob-
stacles that confront the companies seeking to ver-
tically integrate in the U.S. real estate industry.

Professor Bacow is the director of the MIT Cen-
ter for Real Estate Development. A member of the
MIT faculty since 1977, Bacow's teaching and re-
search experience span a number of fields including
real estate frnance, regr:lation of the development
process, bargaining and negotiation theory, risk as-
sessment and environmental policy and regr:lation.
He received his B.S. degree in economics from MIT,
his J.D. degree from Harvard Law School and his
Ph.D. from Harvard's Kennedy School ofGovernment.

Funding for the William S. Ballard Award, which
carries an honorarium of $500, is provided by the
generous contribution of the William S. Ballard
Scholarship Fund in memory of Ballard, a Iate CRE
(Counselor of Rea-l Estate). Previous recipients of
the award include Lynne B. Sagalyn, CRE (1989),
Michael Farrell, (1988), Alexander Bul and Nicho-
Ias Ordway (1987), Joseph O'Connor (1986) and
James A. Graaskamp ( 1985).

Articles for consideration in next year's compe-
tition must be submitted to the Society by August
1, 1991.

Larvrence S. Bacorv
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