
A broker's liability to a buyer thus unquestionably extends
to situalions involving fraud on the part of the broker, with
fraud clefined as intentional, material m is representation.
AIso, any attenrpl on the part of a broker to lessen liability
by h.rving the purchaser sign a docunrent which purporls
to exculpate the brokerl fraud is held to be invalid on the
basis of public policy. Such documents usually are de-
scribed as contracts of adhesion and are not enforced.
Nevertheless, cases of purposeful fraud on the part oi.r
broker are probably rarc, gir,,en the requirements of li-
censing and the probability of losing that licerrse for fraud
(to sav nothinB of the specter of punitive damages that
mav result from the successful prosecution of a clainr of
fraud in a civil lawsuit).

Liability For lnnocent Misrepresentation And Deceit

Some states have imposed upon a broker what .rppears to
be a version of strict liability for any information the buyer
relied upon to his detriment. lf lhe information was
material, regardless of whether or not the broker knew or
should have krrown that the infornration he was giving
was false, the broker may be held liable in some states.
This was the vieu, oi the Supreme Court of Alaska in the
case of Eevlns v. Ballard.'. ln the Eevlns case, the court
ruled in favor of the buyer on the theory of "innocenl
m isrepresentation," even though the buyer's complainl
did not explicitly allege this theory. The court carefully
distinguished three types of nrisrepresentation (inten-
tional, negligerrl and innocent) and then applied the
following section of the 1977 Restatenrent of Torts:

One who, in a sale, rental or exchange transaction with
anothet makes a misrepresentation of a nraterial facl
for the pu rpose of inducing the other to act or to refra in
fronr acting in reliance upon it, is subjecl to liability to
the other for pecuniary loss caused by him by his
justifiable reliance upon the m isrepresenlrtion, even
though not nrade fraudulently or negligently.i

Although the Restatement of Torts does not specifically
inc lude brokers in this section, the Alaska Supreme Court
did. Moreover, Alaska is not alone in applying this almost
per -se degree o{ liability to real estate brokerage.tJ lt
would seem that the only path for a broker to take in states
that apply this degree of liability is to refrain from provid-
in8 any infornration about the property to a potential
buyer How th is path could be followed by those engaged
in real estate brokerage is op€n to question, and in a

business sense there always would be some brokers
willing to take the risk,

A somewhat less strict but nonetheless substantial theory
of recovery aSainst the broker is employed by those states
that review.r brokerl conduct under the context of
deceit. Ohio, for example, uses deceit as the measure of
culpability for statemenls made by a broker to a buyer.

lf a person makes a representation, not knowinS
whether it is true or false, he cannot be considered as
innocent, since a positive assertion of a fact is, by pla in
implication, an assertion of knowledge concerninB the
facl.e

This theorv produces an interestinS dilemma ior real
esLrte professionals in that the standard of care, owed by a
seller to a buyer in Ohio, is the low standard of cayeat
enptor The rnuch grealer stand..rrd of deceit is owed by
the seller's broker to the buyer The practical, iinancial
imbalance wh ich may resu lt from the use of th is dual and
opposite stanclard of care was noted by Judge Taft in 1956
in his dissent in Pumphrey et al v. Quillen, et al:

Q owns a house having no value. He employs T to sell it
for him. T represenls to P that the house is of masonry
construction. lf it were, it would be worth $8,000. ln
reliance on that representation, P pays Q $8,000 tor the
house and Q pays T a commission of $ 200. Thus Q gets

$ 7,800 for nothing. U nder the decision of th is court, Q
is allowed to keep the $7,800 and P Bets his $8,000
back from T rvho had received only $200 out of the
transaction and did not know lhat his representation
w.ls not true.lo

Deceit is thus defined as a lapse of "utmost Bood faith"
wh ich the broker owes, as a matter of law, to lhe buyer.r I

The Negligence Standard And Exculpatory Clause
Effects

Clearly, a state that recognizes the enhanced liability
standard of innocent m isrepresentation is not likely to
allow an exculpatory clause in a written document to
reduce the standard oi care. lt may also be said that if the
standard of care is deceit, no documentation by the
broker will serve to reduce his liability for naking untrue

However, it should be noted that numerous states take a
middle ground approach and use the negligence standard
to determine a brokers liability. Under the negligence
standard, a broker is required to exercise reasonable care
in conducting an inspection of the premises and in
nrakin8 staten'rents about it to the buyer A broker is
deemed to be negligent only if he fails to disclose prob-
lems that should have been discovered throug,h reason-
able inspection efforts. (ln Easton v. Strassburyer; lhe
court stated the issue as follows:

The issue then, is whether a broker is negligent if he
fails to disclose detects which he should have discov-
ered througlr reasonable diligence. Stated another way,
we must determine whether the broker's duty of due
care in a residential real estate transaction includes a
duty to conduct a reasonably competent and diligent
inspection of property he has Iisted for sale in order to
discover defects for the benefit of the buyerrr

ln answering this issue in the affirmative, the Calitornia
court stated that a cause of action may be brought against
a broker for negligence based upon what the brokcr
should have known and should have disclosed to the
buyer. The Supreme Court of Washington took a similar
view i.e., brokers are not liable for innocent and non-
negligent misrepresentations of material facts to buyers.
The court refused to iollow a strict liability standard,
conlnrentinB:

CLASS A URBAN VILLACE CORES FROM
SCRATCH: THE GROWING TREND

Class A cores have great promise for the
real estate industry, retailers, corporate and
professional tenants, municipalities and the
public.

by Christopher B. [einberger

f n the Ddst two det ades dozens of nerr Cl.tss A urb.tn
I village r ores' har e appeared irr suburh,rrr areas at ross

the nation-irrcluding such well-known sites as Costa
Mesa./l^,ine/Newport Beach south of Los Angeles, tlre
Princeton Corridor in central New Jersey Tysons Corner
in northern Virginia.rnd Perimeter Center north oi At-
lanta. Class A cores are high-quality, high-rise otlice-
oriented districts whose predonrinant nr.lrket segnrents
include national or regional corporate he.rdquarters arrd
branches of leading professional firms. These cores "rlso
include regional shopping centers, business and luxury
hotels, restaurants, entertainnrent facililies and often
housing.

Despite their increasing visibility and inrportance, thc'se
prestigious ofiice and rctail corcs generallv have been the
result of happenstance rather than plannin6. ln almost
every instance new Class A cores origin.rted as Cl.,rss C
cores (devoted to l)usiness parks and light industry),
changed into Class B cores (donrinated by back-otfice
space and business p.rrks), and eventuallv evolved into
Class A cores.

Now a new trend is emerging: Class A cores are being
built from scratch at the outskirts of several metropolitan
areas. Few real estate development trends hold more
promise for the real estate industry, retailers, corporate
and professional tenants, mu nicipa lities or the public. Yet

to fully understand-and profit from the new "Cl..rss A
core from scratch" trend, we must understand how it fits
into earlier real estate developnrent patterns specifi-
cally, the happenstance "first-Seneration" urban village
cores.

The Costa Mesa/lrvine/Newport Beach Success Story

The growth of the Costa Mes.r,/lrvine/Newport Beach
urban village core typifies the original urban villa6e

Chistopher E. Leinberger, is managingpdrher ai Rolx,rt Charles Lc\\er
S Co , in sr,ta fc, Neri. Le\,.o. A grad!,rtu' oi5$ arthmore Co/leg. rnd
Hrretd Busine\\ School, Lcinberger i\ r specir/iir in metopolitdn
de\,elopment uentJs and 5tme9i. planninq lor rea/ eJlrle devek)per5.

development trend. Twenty ye.rrs .rgo th is area of Orange
County, CA, was a mixlure clf housin6i lracts, sc.lttered
neighborhood retailcenters and some undeveloped farnr
and ranchland. The first phase in the crealion oi the Costa
Mesa urban village core involved the construction in the
early '1970s of a regional shopping nrall adjacent to
lnterstate.l05 (the San Diego Freeway) known as South
Coast Plaz.r. Next modesl one- and two-storv office build-
ing,s nearby were conrpleted ior local proiession.rl iirms
and light industrial tacilities were built for aerospace and
h ig,htech firrns.

But Costa Mesa./lrvine/Newport Beach's Class B and C
phases were short-lived, because Orange County's Popu-
lation and enrployment (especially regional-serving em-
ploymenl) were gron,ing rapid ly. ln the l9BOs, developers
erected Class A mid- and high-rise office buildings in this
urban village core.

Where permitted by zoning, mid- and high-rise office
buildings lrccame the norm in Costa Mesa,/lrvine/New-
F)rl Beach. Mid- and high-rise office buildings met several
needs: the corporate and professional ten.lnts'desires for
prestigious space without paying rising land costs. More-
over, only mid' and high-rise office buildings and hotels
created the necessary density and critjc.ll population

Ei
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