TIME SHARING: ISSUES ON A GROWING
FORM OF HOME OWNERSHIP

by Roger W. Caves

While the search for the American vacation home con-
tinues, the rising cost of homes is making it exceedingly
difficult for individuals to purchase vacation or second
homes. This predicament has led to numerous private
sector responses which are designed to increase vacation
housing opportunities.

This paper examines the increasingly popular concept of
“time sharing.” It is divided into three main sections. The
first section provides a general overview and definition of
time sharing. The second one deals with public policy
responses to time sharing. The final section analyzes the
court handling of individual time sharing controversies.

Definition And Overview

Any discussion of time sharing must be preceded by its
definition. Hart and Pfrommer define it as,

a method whereby a purchaser acquires either fee title
“interval ownership” or a lease of license “right to use ”
to accommodations—usually in a resort area—for a
designated period of time.’

These accommodations could be a condominium, town-
house, or some other form of property. Although most
individuals view time sharing in a resort context, vari-
ations of the concept have surfaced. One type, described
by Madsen, is a form of “urban” time sharing,” which is
popular with individuals desiring to take advantage of a
city’s cultural opportunities such as museums, art gal-
leries or theaters. Companies are also taking advantage of
urban time sharing opportunities. As Madsen points out,
this provides an alternative to hotels and offers luxury
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accommodations, cost savings, and, in the case of fee
timeshares, the tax advantages of a real estate purchase.’

Many Americans have been exposed to the concept of
time sharing. It is a common occurrence throughout the
country for an individual to receive a letter indicating
he/she has won a gift such as a meal, telephone, tele-
vision or trip. In order to collect the gift, the individual
must visit the time share project, which is often a resort
area, and listen to a sales pitch designed to persuade
him/her to enter into a time share arrangement.

The growth of the time sharing industry has been rapid. In
1975 time sharing represented a $50 million business.* In
an article written in 1982, Smith noted that it has grown
into an industry with annual sales in excess of $1 billion.*
Industry experts estimated that at least 600 time share
resort locations were established in this country and
hundreds more worldwide.® The practice of time sharing
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certainly has developed into an established industry
which is likely to continue to grow in the future.

Time sharing represents a complex area of inquiry. Ques-
tions concerning real property, zoning, subdivision regu-
lations, and the health, safety and welfare of the general
public, along with other issues can be raised. Itis up to the
various levels of government to develop rules and/or
regulations which address these concerns.

Public Policy Responses

Although there is no federal legislation dealing specifical-
ly with time sharing, various pieces of legislation can
affect potential time sharing projects in some way. For
example, the Office of Interstate Land Sales Registration
(OILSR) of the Department of Housing and Urban De-
velopment (HUD) is responsible for implementing the
disclosure requirements of the Interstate Land Sales Full
Disclosure Act of 1968.” This Act makes it illegal to sell
land that is part of a common promotional scheme com-
prised of 50 or more lots, prior to the filing of a Statement
of Record® with OILSR. Its registration requirement rep-
resents an attempt to protect consumers from deceptive
individuals who try to market undeveloped land through
the mail.

Five years later, through the Federal Trade Commission
Act,’ the Federal Trade Commission (FTC) was vested
with the power “to . . . prevent persons, partnerships, or
corporations . . . from using unfair methods of com-
petition in commerce and unfair or deceptive acts or
practices in or affecting commerce.”"

The federal government also publishes a variety of mate-
rials on time sharing. The FTC publishes a brochure that
gives nine tips to help prospective time share buyers:

1) Be wary of giveaway promotions.

2) Is an exchange program available?

3) What is the investment potential of the property?
4) What are the total costs?

5) Rely on legal counsel.

6) Are all promises in writing?

7) Is the developer reputable?

8) What about unfinished lots?

9) Evaluate default protection."

Prospective time share buyers should examine all avail-
able information before reaching any decision.

As noted earlier, the time sharing industry has grown
tremendously in a relatively short period. One can be
certain that additional pieces of legislation will enter the
picture.

Situations differ in individual states. Time sharing may be
a growing or controversial concern in some areas. These
states may need to develop and implement specific
pieces of legislation concerning time sharing.'? Other
states may not feel the need to develop new legislation
and simply amend existing legislation to handle the
problem."
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California has an extensive amount of time sharing legis-
lation. It defines a time share project as:

one in which a purchaser receives the right in per-
petuity, for life, or for a term of years, to the recurrent,
exclusive use or occupancy of a lot, parcel, unit, or
segment of real property, annually or on some other
periodic basis, for a period of time that has been or will
be allotted from the use or occupancy periods into
which the project has been divided.'

A license, or contractual or membership right of occu-
pancy, in a time share project which is not coupled with
an estate in the real property constitutes a time share
use."”

A major portion of the legislation deals with the re-
quirement that anyone intending to offer subdivided land
has to submit a subdivision public report for a time share
project. The report will be deemed a “substantially com-
plete application” if it contains, among other items, such
information as:

1) Completed subdivision questionnaire and sup-
plemental questionnaires where applicable.

2) Current preliminary title report for all dwelling
units comprising the time share project.

3) Copy of proposed agreement for management of
the project.

4) Evidence of financial arrangements for any guaran-
tee or warranty included in the offering.

5) Copies of all contracts and promotional and infor-
mational materials pertainingto a programincluded
in the time share offering involving the exchange of
occupancy rights by owners in the project with
owners in interests in other time share projects."

The California legislation also covers other items such as
the creation of a time share interest owners association. It
contains requirements ranging from members’ voting
rights,”” governing body election and make-up," dis-
semination of financial and other information to all
members,' to disciplining owners for violations.?

While California has developed extensive time sharing
legislation, other legislation could also have an effect. For
example, California has enacted legislation prohibiting
discrimination in housing.”' These pieces of legislation
are certain to be cited as allegations of discrimination in
time share housing.

Some states have even created committees or com-
missions to study the condominium industry. At the
request of the Maryland General Assembly, the Governor
of Maryland created the Commission on Condominiums
in 1977.% The Commission’s mandate was,

to investigate the condominium industry in Maryland,
review and evaluate existing laws pertaining to con-
dominiums, ascertain what problems exist in de-
velopment and operations, report its findings to the
Governor and General Assembly, and make recom-
mendations for legislative action.”
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Although the idea of creating another committee or
commission to study a problem may seem to be adding to
the already confusing bureaucratic maze of government,
logic dictates that one must understand a problem be-
fore one can design actions which could lead to its
alleviation.

Individual states do not have to go through the difficult
task of creating acts to regulate time sharing. If they so
desire, they can investigate the feasibility of partially or
fully adopting two Model Time Sharing Acts: 1) Uniform
Model Real Estate Time Share Act of 1979 (URETSA),*
and/or 2) American Land Development Association/
National Association of Real Estate Law Officials (ALDA/
NARELLO) Model Timesharing Act.”

The URETSA, * developed by the National Conference of
Commissions on Uniform State Laws in 1979, addresses
time sharing in a thorough manner. It examines time
sharing from the beginnings of a proposed project to the
aspect of consumer protection. The URETSA was ap-
proved by the American Bar Association.

The ALDA/NARELLO Act is a type of disclosure statute.
This requires a time share developed to issue a public
statement which gives prospective buyers information
concerning a particular time share project. It is un-
fortunate that ways to maneuver around the requirements
became evident. Consequently, a new act was drafted to
better protect the consumer. Burnett notes that it goes
beyond disclosure and calls for compliance with a num-
ber of requirements which are designed to ensure the
following:

1) Each time share program will be created with the
necessary legal protections for the buyer.

2) The consumer’s right will be protected against any
underlying encumbrances or foreclosures on the
property.

3) The function and capabilities of exchange net-
works will be disclosed.

4) All advertising and presentations made to the pros-
pect will be truthful and representative of the sub-
ject.

5) The state agency regulating time share sales will
havethe powertoissue Cease and Desist Orders and
impose sanctions.”

Localities also have the power to control time sharing
either directly or indirectly. Through the police power,
localities can place restrictions on the use of land for the
purpose of promoting and protecting the health, safety,
welfare and morals of its residents. These restrictions can
take the form of zoning or subdivision ordinances, in-
cluding subdivision maps, street size, sidewalk size, sew-
age disposal, or building permit requirements, or
architectural reviews.

In addition, most localities are required to develop gen-
eral plans. A housing element, found in each plan, is
required to be consistent with the overall plan. Conse-
quently, any proposed time sharing project will have to
be consistent with the housing element.

CAVES: TIME SHARING

Recent Court Cases

As the time sharing industry continues to grow and as
more and more governments enact rules and regulations
affecting time sharing and condominium use, there are
certain to be related court cases. Several cases dealing
with issues facing time sharing and condominiums are
examined here.

Can condominium associations adopt rules and regu-
lations regarding the use of condominiums and con-
dominium grounds? The answer is yes, providing the rule
orregulation is reasonable. This issue has been raised in a
number of cases.” It is unfortunate that what is con-
sidered reasonable in one case may not be in another.
Thus, what constitutes a reasonable rule or regulation
must be decided on a case by case basis.

White Egret Condominium v. Franklin®*® dealt with a
situation where an individual purchased a condominium
and conveyed one half interest in it to his brother and
family. The condominium association believed that the
arrangement would violate a condominium restriction
which did not allow children under 12 years of age to
reside in the units. Moreover, the condominium as-
sociation felt that the two brothers and their families
would violate the single-family use restriction. The basic
issues facing the court were whether the condominium
association could place restrictions on the inhabitants
and uses of the condominium and whether these restric-
tions were reasonable.

The Supreme Court of Florida held that a condominium
restriction could be enforced if it served a legitimate
purpose and was reasonably applied.* In this case, the
restrictions were arbitrary, unreasonable and selectively
applied. For example, there were children under 12 years
of age residing in other units. Furthermore, the Court held
that “age restrictions cannot be used to reasonably or
arbitrarily restrict certain classes of individuals from ob-
taining desirable housing.”*' Concerning the single-
family residence issue, the Court concluded that since
only one brother and his family would reside in the
condominium at a time, this would constitute a single-
family use.*

Cal-Am Corporation v. Department of Real Estate® rep-
resents an important time sharing case in California.
Cal-Am sold membership interests in approximately 154
units of a 385 condominium resort which entitled mem-
bers to the use of a one-bedroom condominium unit at
the Royal Kuhio Building, Honolulu, Hawaii, for one or
more weeks each year until December 31, 2041.* In
essence, it established a time sharing program.

Two issues had to be decided in this case. First of all, did
the membership interests being sold constitute the sale or
lease of an interest in a subdivision or subdivided lands as
defined by California law? Secondly, did the California
Department of Real Estate have jurisdictional authority to
regulate the sale of time share interests in resort con-
dominiums? The California Court of Appeals for the
Second District held that the sale of membership interests
in the use of resort condominium units constituted a sale
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or lease of interest in a “subdivision or subdivided lands”
and, as such, was within the jurisdictional authority of the
California Department of Real Estate.” Thus, the Depart-
ment assumed the authority to develop rules and regu-
lations concerning time sharing.

Laguna Royale Owners Association v. Darger* contained
several issues found in time sharing controversies. This
case dealt with a leasehold condominium owner trying to
assign interests in his condominium to three different
parties. Darger owned a condominium in an estate con-
taining 78 units. In other words, he owned a '/7s interest in
the estate. Due to heavy work responsibilities, which he
assumed after purchasing the condominium, Darger,
who resided in Salt Lake City, Utah, was unable to utilize
his condominium to any great extent.

Faced with the fact that he and his family would not be
able to take full advantage of their condominium, Darger
decided to sell shares in his unit. He wrote to the Laguna
Royale Owners Association and advised them of his
intentions. He noted that the new individuals were ad-
vised of all rules and regulations. He proceeded to state
that not more than one family would use the unit at any
one time.

The Laguna Royale Owners Association went to its attor-
ney for a legal opinion on Darger’s letter. In his letter, the
attorney for the association stated:

Itis my opinion that if such parties otherwise qualified
indicate no intended use of the apartment other than
single-family owner’s use, there would be no legal
basis to refuse such transfers. However, state law
restricts more than four transfers of undivided interests,
without qualifying as a subdivision.”

He went on to state that some members of the as-
sociation’s Board of Governors voiced their concerns that
multiple ownership would adversely affect the other
Laguna Royale owners.

Darger continued his plan to sell interests in his con-
dominium. After meeting with the association’s Board of
Governors and being advised of a violation of California’s
subdivision laws regarding the transfer of undivided in-
terests, Darger reduced the total number of owners to four
in order to adhere to state law. This did not satisfy the
association. In a subsequent letter from the association’s
attorney, Darger was informed that his transfer:

would create and impose an undue, unreasonable
burden and disadvantage on the other owners and
residents’ enjoyment of their apartments and the com-
mon facilities . . . contrary and in conflict with the
close community living nature of Laguna Royale and
would be contrary to the single-family character of the
private residential purpose to which all apartments are
restricted.*

Darger proceeded to file a formal letter with the as-
sociation requesting approval to transfer the unit to three
other individuals and himself, He asked the association to
specify the reasons for refusal should it deny his request.
In yet another letter, the association held:

36

it is obligated to protect and preserve the private
single-family residential character of Laguna Royale,
together with the use and quiet enjoyment of all
apartment owners of their respective apartments and
the common facilities, taking into consideration the
close community living circumstances of Laguna
Royale.”

Moreover, concerns for complex security and general
quality of life had to be considered. Darger was advised
that:

four family ownership . . . would compound the use
of the apartment and common facilities well beyond
the normal and usual private single-family residential
character to the detriment of other owners and would
frustrate effective controls over general security, guest
occupants and rule compliance.*

Darger continued his efforts to sell interests in his prop-
erty by executing agreements with the various parties. As
a result of his actions, the association filed an action
seeking a declaration that the assignments were invalid.
The Superior Court, Orange County, ruled in favor of the
association.

On an appeal, the Court of Appeals in the Fourth District
had to determine whether the association had acted in a
reasonable manner in reaching its decision. The as-
sociation asserted that it wasn’t required to adhere to a
standard of reasonableness but could withhold approval
or consent for any reason or for no reason at all.*' The
Court of Appeals was not persuaded by this assertion and
noted:

in exercising its power to approve or disapprove
transfers or assignments, the association must act rea-
sonably, exercising its power in a fair and nondiscrimi-
natory manner and withholding approval only for a
reason or reasons rationally related to the protection,
preservation and proper operation of the property and
the purposes of the association.*

The association gave three reasons for denying Darger’s
request:

1) Multiple ownership of undivided interests,

2) Use proposed would violate a bylaw restricting use
of all apartments to single-family residential use,

3) Use would be inconsistent with private single-
family residential character.**

The court was not persuaded by the association’s ratio-
nale. First of all, multiple ownership does not necessarily
denote intensive use.* After all, any number of people
could own interests in a condominium and lease it to one
person on a long-term basis. Secondly, no evidence was
presented which proved that the defendants proposed to
use the property for anything other than single-family
purposes.* Finally, it was established that only one family
at a time would reside in the condominium.* As a result,
the association’s action was unreasonable.

The court’s verdict was not unanimous. Presiding Justice
Gardner issued a short dissenting opinion focusing on the
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potential spillover effects of time sharing. He felt that the
association acted in a reasonable manner. Labeling time
sharing as a gimmick, he questioned who would benefit
from such a situation. Justice Gardner went on to observe
that time sharing “ordinarily brings enormous profits to
the seller and in this case would bring chaos to the other
residents.”*” He proceeded to question where the whole
process of conveying transfers would stop. According to
him, “only greed would prohibit the occupant from con-
veying to 52 or 365 other occupants.”*

The Future

Time sharing has become an established and profitable
industry. Time share projects are continuing to surface
throughout the United States and the rest of the world. As
the different levels of government impose rules and regu-
lations which directly or indirectly affect time sharing, the
number of legal cases focusing on some aspect of time
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