
The city stated thal il p()hibited live entert.iinment
because of accompnnying problems oi p.rrking,
lrash, police proteclion and the availability of medical
f.rcilities, but it offcrcrl no proof of the existcn(e of
these problems. The juslices could see no difference
belween these probltnrs.rnd live entert.rinnrent dnd
the sanre problenrs.ln(l enlertainmenls \uch ,t\ movies-

Ml. Ephr.rim also suligt'sted thJt live enlerl,rinmcnl.
particularly nude d.rn( inB, was availablc in nc.rrby
areas outside the k)wn. The court rejectetl thir t laim
and said that no facls hrd lrcen o{fered lo pr()vc this
sLrtement. The Court also said that one's libcrty of
self-expression could not be restrictecl just be<.ruse it
rrruld be freely exerciserl elservhere.

Courl Presents Opposing Views
The Court w.ls nol un.lninrous in its opinion. Chief
lustice Berger and,ustico Renquist dissented s,)yinB
th.rl the local municipality should be.rllowerl to shape
the nature of its own (onrmunity, and they found no
basic liberties violated lrt<.ruse the town exrluderl live
entertainment from its borclers.

Underlying the opinion of the majority is the notion
thal Mt. Ephraim was being selective in the
enforcement of ils stlluls: nudity on film and nrusic
pe,rformed by live enlertainers were tolerated, but live
nudity was not allowed.

The unfortunate asper I of this case is that it seems
inconsistent rvith.r dt'cision rendered bv the C()urt in
1976. ln the Americ.rn ['lini fheaters cas('. lhe Court
.rllorved a Detroil zoning orclinance that required adult
movie theaters to be ,ll lcnst 1,000 feel .rparl or I ,000
fect fronr a regulated use, thal is, an adull lrookstore,
etc., and no closer than 50O feet to a residential zone.
The city was attempting b spread out the placL.s to
prevent excessive conc.,ntrations of these uses, and
had city planners .rnd real estale experls testify on the
re.tsons that these restrictions were necessary.

The Court salv th.lt Detroit's restrictions did not totally
prevenl the expression of the protected liberty
involved, and felt that lhe ordinance was iustified by
the city's interest in preserving the character of its
neighborhoods. The record also disclosed .r factual
basis for the Detroit regulation.

Mt. Ephraim, on the other hand. took a different route
ll did away with all types of live entertainment while
permitting some nonconforming live entert.rinment lo
continue with no requirement for amortization. lt also
permitted other forms of entertainment; S< had's nude
nrovie machines, for example, had received licenses
from the town. ln.lddition, Mt. Ephraim made no
effort to establish a fnctual basis for its ordinance.
which can be viewed as being excessively broad,
unreasonable since no connection was made between
the regulation and the harm it soughl to prevent, and
capriciously enforced.

Nevertheless, the nude dancer case is imporlant in that
it is the Court's most recent pronouncement on lhe
drafting and enforcenlent of zoning laws. ln addition,
it.tttcmpts to establish the outside limit for using
zoning controls to prohibit serually-related
conrnrercial activities. There is a movement in larBC

cities.rnd in some small ones, too, to prohibit
.rctivities such as tople5s bars, adult bookstores, x-rated
movie houses, and lhe ac(ompanying arrav of
pro:titules, panderers and their patrons, or to m()ve
lhem inlo designated "adult entertainment" districts or
disperse them as was done in Detroit. To accomplish
lhese goals, municip.llilies use zoning controls instead
of l.rws b.rnning obscenity, pornography and indecent
cond ucl.

Tht, nude d.tncer case indic.rtes that in any such
zoning orclinance the fJ(tuJl justification for such
restrictions must be.rpp.lrent and the restriction should
be tarefully tailored to.rllrck the exact harm which it
seeks to prevent. Otherwisc., the drafters could end up
like Mt. Ephraim, unable to explain why and wh.1t
they were doing.
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AS THE CITY GROWS

by Robert W. Ford, CRE

City exp.rnsion and continued population growth in this
country .rre ren'roving valuable agricultural lands fronr
our inventory. This dim inish ing farml.'lnd base affects our
attitudes loward growth and our ability lo provide food
and fiber for current and futurt, nr.tds. An underslanding,
of the phenomenon will help us analyze present .tn(l
probablc trcnds aflecting land use on the periphery of our
cities.

Need To Prolect Agricultural Lands

It is critical lhat we nlaintain a viable agricultural econ-
omy in order Io provide food.rnd fiber. As a counlry we
produce a surplus of food anrl arc .rltle to export it to less
capable countries. ln recent ycars, though, our ability to
continue lhis modc in the future has come into question.

The fcxxl .rnd fiber produced in the U. S. are used prinr.rr,
ily to feed and c lothe our fasl-8()wing population, but we
also market.r Srowing volume o[.rgricultural products
(Figure l). The harvest from one in every four .rcres of
cropl.rntl in Anerica Boes to olher countries. Exports
increasecl (rn .rverage 10 percent annually during lhe,
decade of the I 970s, reaching 2 5 percent of the Anreric.rn
farmers' c,rsh earnings tod.ly contpared to l0 percenl in
the early lc)5t)s. ln 1980 the nr.rrket v.rlue of U. S. ag-
ricultur.rl exports reached a recoftl 940 billion. When
balancerl .rg.rinst an $ l8 billion agricultural import, thi5
results in ,r po\ilive lrade bal.rncc of about $22 billion, a
figure representing about one-fourlh of our foreign oil bill.

Ih^ paprv r.rr tltltvL'retl bv Mt ttnd.tt lhi, f/(.vcrth P.rn P.n,ti{
Con8ft\\ r), R{r/ l\l.rte Appra,ter\. y.r/rr( r. .rfl./ ( oun(c/o^. h(rrl i.r.l
Ock'lru 1 \l(l&)une /\u\tr,)1t,1

Meanwhile, wc have been converting agricultural land lo
nonagricultural utes at the r.tte of .rl)out three nrillion
acres per ye.rr, of rvhich about on(, nrillion is from our
croplancl b.r:t'. This land has lrcen p.rved over. buill on,
flooded or in other w.rys converte(l k) nonagricultur.ll
uses. Planners, ea()nomists ancl .rgricultural experts rvh()
are responsiblt for providing food.]n(l fil)er to a growing
worldwide popul.rtion are concerned .rbout the loss of
this land lo .rgriculture.

RobetlW.Fod,t RI r.,,sn|roiRo/rvrL,(/r '1..,{ rr1 .r \n!1 ,.1,,
( thinnt.i ttn) \),\ t.tltzinq tn Dt. 'Dt 

dr '. rh.rr h,r! r,.r'lrr u/ruf,r/ (! n,.r
r, r.)/ ,rn(l ,,r i.r,(i u'r, i)/r )b]t,n ' /r,\,,i\it/,n,,,.ri,..r,rr(..in(i i'r.tr, h,
r/',) h,,/{^ lh, pr rr ^.(rrr / dr^,itr.rtl r) \t\/ .rn(/ \rr, /rr(\r./(rrr,), th,
.\/,r(,rIl.rn rr.r/rur(.,, R(,.)/ t!l.ll(, \ppr, ,,y. ,n 11,];
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Figure 2 sholvs Anr('ri( a's l.rnd base in 1977, inc lud ing all
the la nds rvith in the c ountrv .rncl their ,rll( )( nti()n bv use .rt
lh.rl time. The cropl.rnd b.rse of 540 nrillion.rcres in-
cluded .ll I nrillion of existing cropl,rnrl. P()tential crop-
l.rnd lan<ls rvith high to medium pol('nti,rl ior conver-
sion from other klver-v.r lue agricu ltur.r I uscs - m.rkes up
the difference.

ln p.rst years, protlu( tion from lands lost to agric u lture h.rs

been replaced by neu, lancls brought unrlt'r irrig.rtion.rntl
t onverted to r ropl.rnd use, nnd l)y the .bilitv of Americ:rn
.rgriculture to develop varieties th.rt h.lv(, inc rc.rscd crop
viclds. A conrbination of lhese elenrents h.rs resulted in
increased a5iricultur.rl production d,spilr. n diorini5hing
land resource. Tho N.)tion.rl Agricultur.rl L.rnds Study, .r

ioint etfort of tht' Dt,p.rrtment of Agrit ulturc .rnd the
Environment,)l Prote(tion Agency, clcarly identifies the
agricultural lanrl b.rsc. Their docunrent.rtion shows th.tt
.rgrirullural l.rnds in the U.S..rre a iinite resource and
eventuallv \\'ill nced lo be protecterl. Thc inrnretliate need
is lo slo\\'down th(' ( onversion prores. oi printe.rgricul-
tur.rl lands to other ute\.

An enrerging qucttion is: Do rle dt'vt'lr4r the land ;rs

nteded to Lrke carc of our grorving popul.rtion in ex-
p.rnding citics, or do wc prescrve the agriculttrral l.rncls

.rnd uses.ln(l [)r('v('rrl needless convt'rsi()n to non-

.rgricultural use? ()ur e.rrlv setller\ l)uilt n('w cities on

FIGURT I

\(re.rg(,ot ( rop. ll.rrrr''tecl. 5utrttrtt'r [.tllorr. lclle anrl (ro1l F.:ilure

u.5. l').lo l()u()

For Exporl

For Domestic Usc

The Cqse Ot The Nude Dqncer

by Earl A. Talbol

,BO

prinre locations adjacent lo rivers and slralegically lo-
cate<l on valley floors or other similar plact's. These sites
oiien were also whcre lhe best farmland rvas located.
Thus, today many of our cities are localed on prime
agricultural lands. lf these cities expand, lhe adjoining
prinre agricultural lands protrably rvill be converted to
non.rgricultu ra l use,.

The solution to these problems is hidden in the mix of
nr.rny concerns, inc lud ing:

o Land use questions: rvhere to put lhe (ountry's
population, fatlories, shipping, reservoirs and
ro..rds:

r Llnd tenure issues r.rised by the desire lo m.rintain
family farnring and bring more citizens onto the
farm, and the quertions of corporate farming and
foreign orvnt'rship of l;rnds; and

o The need to proltcl the agricultural land ll.lse.

ln the past, solulions h.rve often been nr.rdt'for political
orltorlicnr v. Forlun.ltr'l). houerer, our grtlwing aw.rte-
ness r.rf the size of our agrit ultu ral resource .rnd need for it

h.rs received the.rttenlion of many clffici.rls. ln some
art'.rs, a basis for .rgrirullural land prclection has been
rlt'vcloped.

This slorv i\ set in the small, btdroom community of
Mt. Ephr.rinr, Nerv Jersey. ()n the commercial strip
along Black Horse Pike, iim Schad operated.rn
"adult" brnkstore. ln some areas of this country,
Sch.r(l's operation would be called a "porn shop."
Whether he sold anv "porn" is not known, but he did
show skin flicks. To stimul.]te business even more, he
hired iane Doe to dance for his patrons - in the
nurlc.

lane must have done pretly rvell, for soon the cily
hthcrs of Mt. Ephraim had Schari hauled beiorc lhe
bar of iuslice, where the local judge found him guilty
of vi<ll.rting lhe town's zoning orrlinance. Sch.rd
;rppe.rlcd the judge's dccision. The appellate court
sided rvith the judge and tht'city fathers. The Nt'w
lersey Supreme Court, rvhere Schad went nexl,
supported the lorver courts, .lnd Schad took his case
before the U.S. Supreme Court' which sided rvith him
and clirecled the Ne\r lersey courls to "un" convicl
h inr of wrongdoing.

Zoning Ordinance Violates Right lo Free Speech

\{hy the U.S. Supreme Courl even bothered wilh
Sch,rd's nude dancer is .r mystery. 5chad is an obscure
tellorr eng,rg,ed in a .leazv op('ralion rn dn
insiilnific.rnl lolvn close to Camden which is ne.rr
Philadclphia. None oi the actors or events in this
dram.r is of any particular importance. Moreover, the
Court in 1976 had permined, under the guise of
zoning control, the regul.rtion of "adult" movie houses
in Young v. American Mini Ihealets, lnc.7

ln Mt. Ephraim, horvever, tht justices perceived thJl
the free exerci:e of expression, protected by the Firsl
and Fourteenth Amendmenls to the Constitution, !v.rs
at sLrke. The Supreme Court decided that by eniorcing

Earl A. falbot i\ a partner in the (h {aqo.rffice of the li\\ firn) ot
Knl/rn(/.\ f//is He is a spe.irr\t rn (,r/ eilate law and ntcivt<l hi'
degru, hon the Univertitt oi lllino,\ ( o//ege ol ta!'!,.

Mt. Ephr.rim's zonin6i ordinance, the city fathers and
New iersev courts had run roughshod over Schad's
constituti()n.rl rights.

The nude cl.rncer is actually a red herring in this case.
lnstead of Schad Ircing convicled of corrupting the
public morals ()r indccent conduct, he was brought in
for the inno< uous rvrong of having live entertainment
at his business, which the zoning ordinance in Ml.
Ephrainr prohibits. At least that is wh.rt the citv fathers
claimed in their charges ag.rinst Sch.rd. The kind of
live entert.rinmcnt was nol .tn issue. Whether or not
that is lrue i5 not clear since livc music was tolerated
by the city fathers at three sal<x.rns in the vicinity of
Schad's adult bookstore. Apparcntly, these musici.rns
were not prosecuted for viollting the zoning ordin.rnce
on the theorv th.ll live music rvas performed in the
three emporiunrs prior to the revi:ion of the existing
ordinance. Hence, the music pedormances in these
waterinB holes rvere nonconforming uses.

ln the course of the case the city .rdmitted that under
its ordinance even a high school play would be
prohibited if admission were ch.rrged. Plays are a form
of free speech protected by the First Amendment. as

are music'and even nude dancing.' Mt. Ephraim's
ordinance thus denied free speech .rnd its land use
regulalion clashed head on with Schad's First
Amendment liberties. The town's zoninB came out
second to Schad's free speech.

Zoning ordinances are an exercise of the government's
authority to protecl the health, welfare and safety of
the conrmunity. lf reasonable in ils terms and
application, a zoning ordinance will withstand an
attack that it violates a person'r constitutional rights.
Ordinarily, il is the complainant's burden to
demonstrate that an ordinance is unreasonable in
content or applic.ltion.s When a protected liberty such
as free speech is involved, however, the burden shifts
and the government must show that the ordinance is
reasonable.u Mt. Ephraim failed in this regard.
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TICURE 3

lnterest and Capitalization R.rtes of Office Building MortSa8e

Commitments by Selected Life lnsurance Companies 1966-l98l;
Quarter R.rtes Are lndic.rted from 1976-1981

FIGURE 2

Amerir.r's Land Base in 1977
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.rnd t.rrnr prrxlut trrrn ft'gr()n\ .\lr\l.r .rnd Harr.rrr .rrt' ert lu<ld irom
thc \\o\k,rn ReBrr)n nn(l tJ S k)l.rl\

Protection Protrams And Regulations Developed
Can,rda h.rs .rgri(ultur.1l protection programs in the
provinces of British Columbia, Saskatchervan and.rlsoon
Prince Edward lsland. ln British Columbia. when the new
Democr.ltic Parly rvas elected to [orm a government for
lhc prrrrrnro rn l()7..1, (,n(.oi lht, lrrp pri(,rilie\ \r,r. lo
p()te( t [.]rml,rn(l [ron] urb,rn encro.]chment. A freezc lh.tt
prohibitcrl rulxlivision of i.rrnrl.rnd w.ls cn.rcted in I 97 J,
Jnd.r L.rnd Conrnrission \!.rs created kr esLrblish pernra-
n('nt Jliri(ultur,rl l.rncl rcservcs .rnd prohibil the non.r8-
ricullur.rl use of l.rnd. As of 1978. ll.6 million .rcres are
r(,ported k) be in re\erve st.rlu\.

ln Saskatr hewan, the need k) encour.rgc agricultural ex-
p.rnsion and .)tlr.r(l young f.rrming families relulted in a
pro8r.rm which helps farmland owners dispo5e of their

Rol.rtion
H.rv.rnd
P.rrl ure

sou(e: Nnlr{)n.rl AEn(ullurrl Lrnd\ Slud!, Fin.ll Reporl l98l
\\ i'\hinston D.C

land at a fair price and to help nerv farmers establish. On
Prince Eclt,ard lsland, the Land Development Corpor.r-
tion rvas eshblished in 1969 to solve the problem of
.rbandonment of small farm holdings, manv of rvhich are
on first-ratc agricultural soils. The corporation purchases
l.rnds that are for sale and improves them br7 repairing
struclures, imprr.rvinpi drainage and taking other conser-
v.rlion measures, and then resells the property on favor-
able terms to adjoining or other farmers.

ln the U.5., many counties.rnd st..rtes have developed
agricultural protection regulations. The National Ag-
ricultural L.:rnd Studv identified nine viable ways to pro-
tect agricultural land here. lf one or more of these mea-
sur€'s have not already been implemented in agricultural
areas, thev probably will be imposed in the near iuture.

othcr tand-6
nd

------. Inlerest Rate

- 

Capitalization Rate

source: American Council of Iife lnsurance. /n!e\lmenl Bulle n iTable L. varrou! isrue!)
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Look for the next Seldin On Change article in the falll
Wintet 1982 edition of REl.
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The st.rte and local efforts identified are as follorvs:

1. Comprehensive planning 
- a process which leads

to the adoplion of a set of policies regarding l.rn<l
use, transportation, housing, public facililies .rnd
econonric and social issues.

2. Agricultur,:tl zoning-a legally bindingdesign.rtion
which specifies agricultural land use's, including the
type, amounl, loc.rtion and size of development.

3. Agricultural di\tticting gener.rlly ;r nonbinding
designation of specific tracts for long-term .rgricul-
tural uses and usually coupled with benefits .rnd
assurances rvhich improve conditions for [.trnring.

4. Purchase ol clevelopment rrghts - purch..rse of the
riSiht to develop from orvners of specific parcels,
leaving the orvner all other ownership rights. The
price of the rights is the diminution in the markcl
value of the land .rs the result of the remov.rl of
developmenl rights. The rem.rining value is 'farnr
use" value.

5. Purchase anr./ resa/c or /e.rse rvlth rc5tri(tion\ -purchase of land, imposition of restriclions on use
and development and resale at markcl price. The
end resull is equiv.l lent to purch.rse of development
rights.

6. Transier oi rlevt,lopnt'nl rights - development
rights on land in a designated preservalion area ot.tv
be purchased by a developer and transferred to.r
designated area where the equiv.rlent amount of
additional development can be construcled.

7. Difiercntial d\\e\\men, .t\\e\\menl ior propert\
tax purposes based on the f.lrn't use rather th.ln
market value of the land. Three major tvpes of dif-
ferential assessments exist: l) pure preferential as,
sessment with full abatement; 2) deferred taxation
with partial or no.tbatement and restrictive.tgree
ment; and J) restrictive agreements under rvhich .t
farmland owner conlracts to retain his land in {arnt
uses in return for a lower .tssessment.

8. Deve/opmenl pernrit ry5tem - requirement that .l
special permit (in addition to normal local zoning
and building permits) be obtained for development
from a designated state or regional agency.

9. Right to farm - legislation statinB that local ordi-
nances cannot be enacted that restrict normal
farming practices which do not endanger public
health or safelv; providing farmers with \ome pro-
tection against private nuisance lawsuits.

When working with property that is impacted by conr-
munity general plans, agricultural zoning, agricultural
districting or a development permit system, it is impera-
tive that one be well aware of the implic.ttions of each of
these types of restrictions, so that their jmpact on the
client's property can be properly measured. Usually ifthe
farmland were adjacent to a city, it could be developed
based on the timing whims ofthe owner, but these condi-

tions have changerl. Ttday, irrespectivr'of the property's
loc.rtion adjacent to .r conrmunity, unltss long-range
pl.rnning shows eventu.rl inclusion o[ this properlv into
the "urban reserve" il nray be nrany vears before lhe
farnrland rvill grow anylhing other Ih,rn (-rops. For many
ve.rrs Calilornia .rgrirultur.rl appr.rist'rs h.rve joked that
lhe best thing k) raise ()n some of Caliiornia's [.rrml.rnrl
was the price. This "crop" was often achievecl by con-
vertinB pr(4)ertv into nonagricultural uses, rvhich m.rv not
be.rr easy kr.rctonrplish in the [uturc.

Controlled Versus Unlimited Growth
M.rny communities in the U.S. h.rve cither ,rdopled or are
considering contrrlled grorvth or growth m.tnagement
proSr(rnrs. This prrrcess involvr.: identific.ttion ofthe land
resources av.ril.rblt'for urban erpansion within the cont-
nrunity and lhc design.rti()n o[ a set nunrlrcr rl <ir,velling
units and .r :pecific .rnrount of conrmerci,rl .rre.r Ihal carl
lrc adderl tach vcar. ln c()mmunilie5 lvhere these pro-
gr.rms anrJ some [orm of agric u ltura I p()tecli()n regu lalion
txist. lhe dividing line betrveen urb.rn and .rgricultur.rl
l.rnd IT comes re.rson.rblv ( l(',1r, .tl le.tst until the end of
this planning pc,rir .

Without this "dividing line" .rroun<l thc (ily, or some
other line of clc nr.t rc.rlion bt'lllt t,n urlt.rn .rnd .rgricu ltu ra I

uses, .rn " inrperm.rnencc syndronte" enrerges on r lose-in
agricultur.rl lands. This condition (xcur! on .rgricultur.tl
p()pertics th.rl ,lre l(x.rte(l between th(, urlt.tn and.rg-
ricultur.rl community. ()wners observe a creeping ur-
baniz,rtion blv.rrd their loc,rtion. Nen, urbanization
brings rvith il incre;seri residenti.tl densitits.rlong wilh
more <on'rplaint! irom the homt rtu,ners to i.trmers .tboul
dusl, pcsti< iries, irrig.rtion w.tters, noises anrlolher every-
d.ry farm conditions. These .tggr.lv.ttionr, coupled rvilh
the rea lization lh..rt the propt rty rvill one d.ty be converled
to non.rgricultural u5es, encour.tgc a retluction oi .tg-
ricultura I c.rpit.rl exprcndilures and ,rn indiffe,rence krw.rrd
ef{ir ient farnring; if the u:e of the land will trc changing,
there is no re.rl re.rson k) rep.l ir lhe bu ildings, improve the
dr.rinage or irrigation svstems or do other mJior m.rinte-
nance lvork on the farm properly. A st.rte of interim use
dcvelops, and .rgricultural deterior.rti()n sets in.

As each city Brows, the citizen:,,rnd pl.rnners o[ th.rl
commun ity h.rve .r responsibility to decide whether or not
they rvish to h.rve unlimited or controlled growth.rnd
whether or nol they h.rve Jn interest in preserving ag-
ricultural l.rn<is. While sonte of lhe prole(tive me;]surerr
stem {rom nation.rl attitudes .rnd lhe n.rtional inler.,st.
their.rctu.ll implementJlion slill occurs.tt the state or
loc.r I level.

Re.rl eslate professionals, especially .r ppr.r isers .r nd coun-
selors, should be familiar with the intent of the reg,ulatory
laws, recent judicial decisions fron'r lesls of lhese laws,
exceptions to the rule of the particul;rr ordinance enacting
the law, and lhe long and short-term implications of these
regulations on affected properlies. Conditions are
ch.rnging and it is critical to be both prep.rred and willing
to evaluate the impact of these ch.rnges on real property.

TIGURE 2

lnflation as Measured by Gross National Product Deflator, 1950-l981
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